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Since the First Edition of this work went to the press 
several important alterations have been made in Statute 
Law as to Probate in common form, and important cases 
have been decided and Bules made bearing upon the Law 
of Divorce ; these have been noted in the text, and the 
whole brought up to the present time. 

The volume has been considerably enlarged, in the 
hope that in its present form it will be of more use to 
students. 

J. CAETEE HAEEISON. 

57, Chanceey Lane, W.O. 
cJtme, 1883. 
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In reading for the Final Examination for Solicitors, 
I, in conunon with many other students, found great 
difficulty in determining what authorities to read on the 
subjects of Probate and Divorce. 

The ordinary text-books require more time and 
attention than a student of average ability can afford 
to give them, the Examination now covering so large 
an area and embracing so many subjects. I have 
therefore compiled the following pages, in the hope 
of being able to present to Students, in a readable form, 
a concise Epitome of Probate and Divorce Law, sufficient 
for the purposes of this Examination. I have given 
references throughout to cases and authorities, to 
enable the reader to acquire further information when 
desirable. 

J. CAETEE HAEEISOK 

Novemher, 1880. 
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THE LAW OF PROBATE. 
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THE LAW OF PEOBATE. 



» ♦ I 



Peior to the year 1857 all jurisdiction in cases of Court of Pro- 
bate, origin of. 

testacies and intestacies was vested in the Ecclesiastical 
Courts, and in the province of Canterbury such jurisdic- 
tion was exercised in the Prerogative Court of the 
Archbishop. 

It is very difficult to define accurately at what precise 
period the clergy obtained their power over the estates of 
deceased persons ; the following is an attempt to state, in 
a small compass, facts which may show, in a general 
waj^, how and when the Church obtained her undisputed 
authority. 

" In Saxon times the law of intestacies was in the hands 
of secular judges, and the few traces of it that are left 
evince that the personal effects of an intestate, which 
remained after payment of his debts and other legal 
charges, were distributed among his wife and children, or 
other nearest of kin, by the order of his lord in the soc 
or manorial court" (a). 

(a) Coote's Ecclesiastical Practice, p. 24. 

B 2 



4 PROBATE. 

But after the Norman Conquest the foreign ecclesiastics, 
who had swarmed into the country, encroached Kttle by 
little on the prerogative of the lords of manors, and at 
last obtained full power over the estates of persons dying 
intestate, and in this struggle it seems they were greatly 
helped by the populace, owing perhaps in a great measure 
to the notorious contentions of Archbishop Becket with 
the Crown in the reign of Henry II., in which strife Becket 
always posed as the friend of the people and the champion 
of their rights. 

By the statute 13 th Edward i, passed in the year 
1285, it is enacted that "when after the death of any 
person dying intestate and bound unto some in debt, the 
goods come to the hands of the ordinary {b) to be disposed 
of, the ordinary shall from thenceforth be bound to answer 
for the debts so for as the goods sufl&ce, in the same 
manner as executors would be obliged to answer in case 
he had made a will." From this it will appear that at 
that date the jurisdiction of the ordinary in cases of 
intestacy was well established ; but at what precise period 
the Church acquired power to grant probate of wills it is- 
impossible to say, it seems, however, to have been gradually 
usurped, as in the case of intestacies, in the first place by 
all the bishops, but afterwards such power was confined to 
the Archbishop of Canterbury, within his diocese. This 
was well settled by the year 1362 (c), for in that year the 

(6) The bishop being the usual judge in such cases, was from 
this circumstance styled the ordinary by way of distinction from 
his extraordinary or peculiar jurisdiction, 

(c) MS. reg. Islepe, folio 172. 



juBisDicnox. S 

Bishop of lincoln having granted probate of the will o! 
the Duke of Lancaster, the same was revoked, and fresh 
probate granted by the Archbishop ; this jurisdiction was 
exercised by the Archbishop in the first instance in the 
Court of Arches (so called from the peculiar formation of 
the roof of Bow Church in which it was held) ; but in the 
year 1443 anew Court was founded called the Prerogative 
Court of Canterbury, and all powers formerly vested in 
the Arches Court were transferred thereto {d). 

In the year 1857 an Act was passed {e) whereby, after New Act 
reciting that it was expedient that all jurisdiction in 
relation to the grant and revocation of probates of wills 
and letters of administration in England should be exer- 
cised in the name of her Majesty by one Court, it was 
enacted that " the voluntary and contentious jurisdiction 
and authority of all ecclesiastical, royal peculiar, peculiar, 
manorial, and other Courts and persons in England then 
having jurisdiction or authority to grant or revoke pro- 
bate of wiUs, or letters of administration, of the effects 
of deceased persons, shall in respect of such matters 
absolutely cease ;" and further, that such voluntary and 
contentious jurisdiction, together with full authority to 
hear and determine all questions relating to matters and 
causes testamentary, shall belong to and be vested in her 
Majesty, and shall be exercised in the name of her Majesty 
in a Court to be called the Court of Probate (/). 

(d) Coote's Eccleaiastical Practice, p. 81. 

(e) 20 & 21 Vict. c. 77, Court of Probate Act, 1857. 
(/) Ibid. as. 3, 4. 



6 PROBATE. 

Tp l>e a Court « The Court of Probate shall be a Court of record, and 

of fiecord. 

such Court shall have the same powers, and its grants 
and orders shall have the same effect, throughout all 
England, and in relation to the personal estate in all parts 
of England, of deceased persons, as the Prerogative Court 
of the Archbishop of Canterbury, and its grants and 
orders respectively, now have in the province of Canter- 
bury, or in the parts of such province within its jurisdic- 
tion, and in relation to those matters and causes testa- 
mentary, and those effects of deceased persons which are 
within the jurisdiction of the said Prerogative Court; 
and all duties which, by statute or otherwise, are imposed 
on or shall be performed by ordinaries generally, or on or 
by the said Prerogative Court in respect of probates, 
administrations, or matters or causes testamentary within 
their respective jurisdictions shall be performed by the 
Suits for lega- Court of Probate : provided that no suits for legacies, or 

cies or distri- 
bution not to suits for the distribution of residues, shall be entertained 

be entertained. 

by the Court, or by any Court or person whose jurisdic- 
tion as to matters and causes testamentarv is hereby 
abolished" {g). 

Suits for legacies and distribution of residue which 
were formerly entertained by the Ecclesiastical Court, are 
therefore now left entirely to the Cliancery, or in the 
same possible cases to the Queen's Bench Division of 
the High Court, and where the amount claimed does 
not exceed the sum of £500 then in the County Court (It). 



ig) 20 & 21 Vict. c. 77, s. 23. 
iji) 28 & 29 Vict. c. 99, s. I. 



COMMON rOBM BUSINESS. 7 

By the 36 & 37 Vict. c. 66, the jurisdiction of the Now Probate, 
Court of Probate is transferred to the High Court of ' 
Justice, and all causes and matters then pending in the 
Court of Probate, and all causes and matters which would 
have been within the exclusive cognizance of the Court of 
Probate, are, with other business, assigned to the Probate, 
Divorce, and Admiralty Division (i). 

The non-contentious practice of the Court is not altered Practice, 
by the above mentioned Act, and by the Judicature Act, 
187s, it is expressly provided that the rules and orders 
of Court in force at the time of the commencement of 
that Act in the Court of Probate shall remain and be in 
force in the High Court of Justice, except so far as they 
are expressly annulled or varied by rules of Court made 
after the passing of that Act (^'). 

Voluntary, non-contentious, or common form business, Common form 

. business, what 

for it is known by all three names, is denned as being is. 
"the business of obtaining probate and administration 
where there is no contention as to the right thereto, 
including the passing of probates and administrations 
through the Court of Probate in contentious cases when 
the contest is terminated, and all business of a non-con- 
tentious nature to be taken in the Court in matters of 
testacy and intestacy, not being proceedings in any suit, 
and also the business of lodging caveats against the grant 
of probate or letters of administration'* (Z). 

There is established for each of the districts specified l>istnct. 

■*■ registnes. 

(i) Sects. 16, 22, 34. 

(h) In the goods of TomliDson, 6 P.D. 209. 

(I) Court of Probate Act, 1857, s. 2. 
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in Schedule A. to that Act and at the place therein 
mentioned, a public registry attached to and under the 
control of the Court of Probate, thereinafter referred 
to as the district registry, and to each district registry 
there is appointed one registrar with the requisite number 
of clerks and oflBcers (m). 
Probates and The district registrars are empowered to grant probate 

administra- 
tions by dis- of wills, Or letters of administration in common form, 

in common upon application for that purpose being made to the 
district registry, if it shall appear by aflSdavit of the 
person or some of the persons applying for the same that 
the testator or intestate, as the case may be, at the time of 
his death had a fixed place of abode within the district 
in which the application is made, such place of abode 
being stated in the affidavit, and such probate or letters 
of administration shall have effect over the personal estate 
of the deceased in all parts of England accordingly (n). 

Such affidavit shall be conclusive for the purpose of 
authorizing the grant by the district registrar of probate 
or administration ; and no such grant shaU be Uable to 
be recalled, revoked, or otherwise impeached, by reason 
that the testator or intestate had no fixed place of abode 
within the district at the time of his death ; and every 
probate and administration granted by any such district 
registrar shall effectually discharge and protect all per- 
sons paying to or dealing with any executor or adminis- 
trator thereunder (o). 

(m) Court of Probate Act, 1857, s. 13. (w) Ibid. ss. 46, 47. 

(0) Ibid. s. 48. 
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The district registrar shall not grant probate or No grant to be 

made wtifiirQ 

administration in any case ip which there is contention there is con- 
as to the grant, until such contention is terminated or 
disposed of by decree or otherwise, or in which it other- 
wise appears to him that probate ought not to be granted 
in common form (p). 

If any question of difficulty should arise in the course in case of 

ft^,.. ^ . i**^i< '1-1 • • J doubt district 

01 obtaimng probate or administration m the jmncipal registrar to 

^_> lift. K A f 1 H*iftA/^^1 AYIfl 

Registry, the registrar may and generally does direct it of judge, 
to be brought before the Court on motion, and in every 
case in which it appears doubtful to a district registrar 
whether probate or letters of administration should or 
should not be granted, or where any question arises in 
relation to the grant, or application for the grant of any 
probate or administration, the district registrar shall 
transmit a statement of the matter in question to the 
registrars of the principal registry, who shall obtain the 
directions of the judge in relation thereto, and the judge 
may direct the district registrar to proceed in the matter 
of the application according to such instructions as to 
the judge may seem necessary ; or may forbid any fur- 
ther proceeding by the district registrar in relation to 
the matter of such application, leaving the party applying 
for the grant in question, to make application to the 
Court of Probate through the principal registry, or if the 
case be witliin its jurisdiction to a County Court {q). 



(p) Court of Probate Act, 1857, s. 50. 

(2) Ibid. s. 53 ; and see Rules of March, 1863, Nos. 76. 77. 
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Caveats against the grant of probates or letters of 
administration may be lodged in a district registry, and 
immediately upon a caveat being so lodged, the district 
registrar shall send a copy thereof to the registrars to be 
entered among the caveats in the principal registry ; and 
on the other hand, immediately upon a caveat being 
entered in tlie principal Eegistry, notice shall be given 
to the district registrar of the district, if any, in which 
it is alleged the deceased resided at the time of his 
decease, and to any other district registrar to whom it 
may be^ thought expedient to transmit the same. No 
caveat is to efiFect any grant made on the day on which 
the caveat is entered, or on which notice is received 
of a caveat having been entered in the principal registry. 
And further, caveats are to be warned from the principal 
registry only. 
County Court Where it appears by affidavit to the satisfaction of a 

jurisdiction. 

registrar of the principal registry that the testator or 
intestate had, at the time of his decease, his fixed place 
of abode within the jurisdiction of one of the district 
registries established by the Court of Probate Act, 
1857, and that the personal estate of which the 
deceased died possessed, without deducting anything 
on account of debts, was under the value of £200, and 
that the deceased was not entitled beneficially to any 
real estate of the value of £300 or upwards, the judge 
of the County Court having jurisdiction in the place in 
which the deceased had at the time of liis or her death a 
fixed place of abode, shall have, the contentiovs jurisdic- 
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tion and authority of the Court of Probate in respect of 
questions as to the grant and revocation of probate of 
the will or letters of administration of the efTects of such 
deceased person, in case there be any contention in 
relation thereto (r). 

Upon the hearing of any such application, the Eegis- Begiatnr of 
trar of the County Court shall transmit to the District to traMmit 

certificate of 

Eegistrar a certificate under the seal of the County decree. 
Court of the decree made by the judge ; and upon the 
application of the party in whose favour such decree 
has been made, a probate or administration in com- 
pliance with such decree shall be issued from such 
district registrar, or, as the case may require, the probate 
or letters of administration theretofore granted shall be 
recalled or varied by the district registrar according to 
the effect of such decree (s). 

The judge of any County Court is to have the like 
power of enforcing judgments pronounced by him in 
disputes in matters testamentary as if the same had been 
an ordinary action in the County Court 

The affidavit as to the place of abode and state of the 
property of a testator or intestate which gives contentious 
jurisdiction to the judge of the County Court under the 
previous provisions, shall be conclusive for the purpose of 
authorizing the exercise of such jurisdiction, and the grant 
or revocation of probate or administration in compliance 
vnth the decree of such judge ; and no such grant is 

(r) Court of Probate Act, 1858, s. 10. 
(«) 20 & 21 Yici. c. 77, 8. 55. 
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liable to be recalled, revoked, or otherwise impeached, by 
reason that the testatiOr or intestate had no such fixed 
place of abode within the jurisdiction of such judge, or 
by reason that the personal estate did in fact amount to 
or exceed the value of £200, or that the real estate of 
or to which the deceased was seised or entitled did in 
fact amount to or exceed £300, provided that where it 
shall be shown to such judge that the place of abode or 
state of the property of the testator or intestate has not 
been correctly stated in the affidavit, and if correctly 
stated would not have authorized him to exercise such 
contentious jurisdiction, he shall stay all further proceed- 
ings in . his Court in the matter, leaving any party to 
apply to the Probate Division for such grant or revocation, 
and making such order as to costs as he may think fit. 
Any party dissatisfied with the determination of the 
judge of the County Court in point of law or upon the 
admission or rejection of evidence in any matter under 
the Act may appeal to the Probate Division and the 
decision of such Court shall be final (i^). 

Appeal. " It would seem from Eule 19 of Ord. Lvm. Dec. 1876, 

and sect. 45 Judicature Act, 1873, that probate appeals 
from County Courts may be heard by other Divisional 
Courts as well as by the Probate Division" {to), 

AstoBinaU The County Court has also a non-contentious jurisdic- 

tion in certain cases, thus where the whole estate and 
effects of an intestate shall not exceed in value £100 his 

(t) 20 & 21 Yict. c. 77, as. 56, 57, 58. 

(u) Williams on Executors, 8th edition, 306. 
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widow or any one of his children, provided such widow 
or children respectively reside at a distance exceeding 
three miles from the Eegistry of the Court of Probate 
having jurisdiction in the matter, may apply to the regis- 
trar of the County Court within the district of which the 
intestate had his fixed place of abode at the time of his 
death, and the said registrar shall fill up the usual 
papers required by the Court to lead to a grant of letters 
of administration, and shall swear the applicant and 
attest the execution of the administration bond; and 
shall then transmit the said papers by post to the 
registrar of the Court of Probate having jurisdiction in 
the matter, who shall make out and seal the letters of 
administration and return them to the registrar of the 
County Court to be by him delivered to the applicant on 
payment of certain small fees. 

The Eegistrar may require proof of identity; and 
where he has reason to .believe that. the real valufe of the 
estate is understated, he may refuse to proceed with the 
application until he is satisfied as to the actual value. 

But none of these provisions are to affect duty on 
letters of administration (x). 

And the above provisions are now extended to the 
estates of widows dying intestate possessed of property 
not exceeding in value £100, enabling any of her 
children to take out letters of administration in a similar 
manner {y). 



(x) 36 & 37 Vict. c. 52, 88. I, 2, 3, 6. 
(y) 38 & 39 Vict. c. 27, 8. I. 
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It has been decided that where the deceased died 
possessed of real estate of the value of £300, although 
subject to mortgages which reduced the value to a sum 
below that amount, the County Court had no jurisdic- 
tion (z). 

Will, what is. A will may be defined as an instrument directing a 
certain disposition of property to take effect on the decease 
of the person executing the document. Every will is, until 
the same comes into effect by the death of the maker, of a 

Must be revocable nature, consequently in questions as to whether 

a given document is a will or not, it becomes necessary 
to inquire whether the same could have been revoked 
in the lifetime of the maker; thus, where an agree- 
ment for a seven years' lease, duly executed and attested 
by two witnesses, contained a provision as to the applica- 
tion of the rent in the event of the lessor's death before 
the expiration of the lease, the lessee being beneficially 
interested in such application ; it was held that as no part 
of the agreement was revocable, and as it came into 
operation immediately upon its execution, it was not 
entitled to probate as a testamentary paper (a). 

But on the other hand where a person executed as a 
will a paper writing which commenced, " I have given 
all I have to B," and contained provisions which were 
consistent with an intention that it should take effect 
after Ids death, it was held that the instrument was 

testamentary and entitled to probate (6). 

(z) Davies v. Brechnell, 40 L. J. (P. & M.) 15; 23 L. T. 569. 
(a) Robinson f In Goods of, L. E. i P. & M. 384. 
(h) Coles, In Goods of, 41, L. J. P. 21, 25 L. T. 852. 
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The Court has no power to inquire into the validity of Win of 

soveToisii* 

a will of the sovereign of the realm (c). 

A will may be made contingent on the happening of a Contingent 
certain event. In one case where a mariner being about to 
sail from Liverpool to Wales made liis vrill thus : ** Should 
anything happen to me on my ]:)assage to Wales or during 
my stay there, I leave all my goods &c'' it was held that 
the wiUwas contingent on liis dying during that voyage (d). 

But where a will commenced " On leaving this station 
for T. and M. in case of my death ou the way, know all 
men tliis is a memorandum of my last will and testament," 
it was held that the will was not contingent upon the 
testator's death upon the voyage he was then about to 
undertake ; Sir James Hannen saying that equivocal ex- 
pressions ought not to be construed with too great nicety 
but that the general interpretation sliould be " knowing 
the uncertainty of human life and being about to enter 
on something particularly dangerous, I make this my 
will" (e), 

A will may be made by two persons jointly to take Joint and 
eflFect on the death of the survivor ; but upon the death 
of one it may be set aside by the survivor so far as it 
represents his will (/), 

We now come to the consideration of the question who Who may 
may make a will ; and the general rule is that every person 

(c) George III., lu Goods of, 8 Jar. (N.S.) 1134. 

(d) Roberts v. Roberts, 5 L. T. (N.S.) 689. 

(e) Mayd, In Goods of, 50 L. J. P. 7, 6 P. D. 30. 
(/) Raine, In Goods of, i S. & T. 144, 



women. 
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of sound mind and understanding has a testamentary 
power, but this power must be exercised animo testandi 
and freely, not under threats or undue influence. 

Infants. Previously to the year 1838 an infant had power to 

bequeath personalty by will, when such infant, being a 
male, was of the age of fourteen years, or being a female 
was of the age of twelve years or upwards, but had no 
such power as to realty (g), but since the above-mentioned 
date no will made by an infant is valid (A). 

wn^f ^y ^^e 34 & 35 Hen. 8, c. 5, s. 14, all wills or testa- 

ments made of any manors, lands, tenements, or other 
hereditaments by any woman covert shall not be taken to 
be good or efifectual in the law. 

And by the 8 th section of Wills Act (i Vict. c. 26) no 
will made by any married woman shall be valid, except 
such as might have been made by a married woman before 
the passing of that Act. But a married woman may 
make a will with the assent of her husband, but such 
assent is only a waiver of his rights as her administrator, 
and can only give validity to the will in the event of his 
being the survivor ; and such assent is not sufficient if 
only general, it must be to the particular will and may 
be revoked by him at any time before probate (i). 

Where property has been settled upon a married woman 
for her separate use, she takes it with all its privileges and ' , 

{9) 34 & 35 Hen. 8, c. 5, s. 14. 

Qi) 7 Will. 4 & I Vict. c. 26, s. 7. There is, however, one excep- 
tion ; see p. 43. 

(i) Willock V. NohUj 7 H. L. 580. 
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incidents, one of which is a power of bequeathing, and as 
to this she may make a will as if sole {k). 

A general devise in the will of a married woman, 
such "will being executed since the Act, operates as the 
execution of a power of appointment vested in the 
testatrix (Z). 

The will of a married woman speaks from the date 
not from the death, therefore it must be republished 
on her becoming a widow to entitle it to a general 
probate (m). 

But this must as to property coming within the pro- 
visions of the Married Women's Property Act, 1882 (45 
and 46 Vict. c. 75) be received with caution, for by sect, i 
of that Act a married woman shall be capable of ac- 
quiring, holding, and disposing by will or otherwise of any 
real or personal property, in the same manner as if she 
loere a feme sole. 

And by sect. 1 8 of the last mentioned Act, a married Married 

woman as 

woman who is executrix or administratrix alone or jointly executrix, 
with any other person or persons of the estate of any 
deceased person .... may sue or be sued, and may 
transfer or join in transferring property without her 
husband as if she were a feme sole. 

Where a will of a married woman purports to be exe- 
cuted under a power the Probate Division will grant 
probate of it, leaving it to the competent Couit of 

{k) Williams on Executors, 8th Ed. 61. 

(Z) Thomas v. Jones, 8 Jur. (N.S.) 1224. 

(m) Wollaston, In Goods of, 9 Jur. (N.S.) 727. 
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construction to decide whether it is a due execution of 
or operation under the power (n). 

But in the case of a married woman executing a will 
under a power the appointment of executors is not suffi- 
cient to entitle the instrument to probate, if it disposes 
only of real estate (o), 

A married woman who has obtained a protection order 
or a decree for judicial separation has the same power of 
disposing of her property as if she were a feme sole, 

Lnnatics. jt is presumed that a will, rational on the face of it, and 

shewn to have been executed and attested in the prescribed 
manner, was executed by a person of competent under- 
standing, but such presumption may be counterbalanced by 
evidence to the contrary, unless on the whole the evidence 
is sufficient to establish affirmatively that the testator was 
of sound mind when such will was executed (jp). 

Insanity. ^0 general rule can be laid down as to what constitutes 

insanity, but the Court must be guided by the facts of 
each particular case, and then not merely to one particular 
act, but to all the intermediate stages of life (q), 

A sound and disposing mind means a mind of natural 
capacity, not unduly impaired by old age or enfeebled by 
illness or tainted by morbid influence ; if disease be once 
shewn to exist in the mind of a testator he has no dis- 
posing power ; but where the testator has delusions on one 

{n) Williams on Execntors, 8th Ed. 56. 

(0) Tomlinson, In Goods of, 6 P. D. 209 ; 50 L. J. P. 74. 

(p) Symea v. Green, 5 Jur. (N.S.) 742. 

(2) Mud/way v. Croft, 2 No. of Cases, 442. 



WHO MAY MAKE A WILL. 1 9 

particular subject, apart, from which he appears to be 
perfectly rational, manages his affairs with ordinary pru- 
dence, and exhibits considerable mental capacity, these 
delusions, if they can be shewn not to have afifected the 
general faculties of his mind, and not to have affected any 
particular disposition of his property, will not deprive him 
of the right to make a will (?•). 

The treatment of an alleged lunatic by liis friends and 
relations is not admissible evidence on the question of his 
sanity, and the Court must rely but little on the mere 
opinion of witnesses, but must look at the grounds on 
which those opinions were formed (s). 

But the opinions of medical men are admissible in 
evidence not only when they rest upon the personal observa- 
tions of the witness himself, but even when founded 
on the case as proved by other witnesses at the trial (t). 

But in order to establish the validity of a will made Lucid ipteiTal. 
during a lucid interval, it must be satisfactorily shewn 
that such lucid interval was a substantial not a temporary 
recovery ; and in all cases, where the will of a testator 
afflicted with habitual insanity with intermissions is under 
consideration, the contents of the instrument itself afford 
valuable though not conclusive evidence of his state of 
mind (u), 

PrimS, facie an executor is justified in propounding his Executor's 

costs, 
(r) Smee v, Srttee and Corporation of Brighton, 49 L. J. 

(P. D.&A.)8. 

(s) Kindleside v. Harrison, 2 Phill. 459. 

(t) Taylor on Evidence, 6th Ed. 1229. 

(u) NicholU V. Binns, i S. & T. 239. 

C 2 
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testator's will, and if the facts within his knowledge at 
the time he does so tend to shew eccentricity merely on 
the part of the testator, and he is totally ignorant at the 
time of the circumstances and conduct which afterwards- 
induce a jury to find that the testator was insane at the 
date of the will, he will on the principle that the testator'^ 
conduct was the cause of litigation be entitled to receive 
his costs out of the estate, although the will be pro- 
nounced against (x). 

Wife of felon. It has been decided that the wife of a convicted felon 
was entitled to make a will as if she were a feme sole, 
but since the passing of 3 3 and 34 Vict., c. 2 3, this may be 
doubted (y). 

Felon. By this last mentioned Act, forfeiture for treason and 

felony is abolished, it would therefore seem to follow 
that traitors and felons are no longer incapacitated from 
making wills. 

1 

Outlaw. But the Act does not affect the law of outlawry, it- 

follows therefore that outlaws during their outlawry are 
incapable of making a will, their goods and chattels being 
forfeited during that time (z). 

Alien. By sect. 2 of the Naturalization Act, 1870 (33 Vict, c, 

1 4), " real and personal property of every description may 
be taken, acquired, held and disposed of by the alien in 
the same manner in all respects as by a natural bom 
subject." 

(x) Boughton v. Knight, 3 L. R. P. 64; 42 L. J. P. 25. 
(y) Coward, In Goods of, 13 L. T. (KS.) 210. 
(z) Williams on Executors, 8th Ed. 65. 
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A person bom deaf and dumb, or who becomes so Deaf anddmnb. 
subsequently, may make a will, but it is essential that the 
instructions should be signified by such signs and motions 
that there can be no doubt as to his meaning (a). 

And where probate was sought of a will of a 
testator who was deaf, dumb, and illiterate, the Court 
required evidence on affidavit of the signs by which 
the testator had signified that he understood and 
approved of the provisions of the will before making 
the grant (6). 

Probate is not to be allowed to issue of the will, or Blind, 
administration with the will annexed, of any blind or 
obviously illiterate or ignorant person until the registrars 
are satisfied that the will was read over to the testator 
before its execution, or that the testator had at such time 
knowledge of its contents (c). 

Intoxication is temporary insanity ; so long as it lasts DnukenneBs. 
the person under the influence of drink is under an 
incapacity to make any testamentary disposition, but 
this disability is removed on his again obtaining the 
possession of full sense (d), 

A will to be good must have been made by the testator Force, 
voluntarily and of his own free will, and therefore where 
it can be shewn that actual force was used to compel the 
party to execute it, there can be no doubt that although all 

(a) OwsUm, In Goods of, lo "W. K 410. 
(6) Geale^ In Goods of, 13 W. B. 1027. 

(c) Bnle 71, P. B. Non-C. 

(d) Wheeler and Another v. Alderson, 3 Hag. Eccl. Bep. 602. 
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Fear. 



Fraud. 



Undue 
inflaence. 



the formalities may have been complied with such a will 
cannot stand (e). 

If a will be made under the influence of fear, it is void. 
But the fear must be such as might fairly be supposed 
to affect an ordinarily reasonable man, as " the fear of 
death," or of bodily hurt, or of imprisonment, or of loss 
of all or most part of one's goods, or the like whereof no 
certain rule can be delivered ; but it is left to the discre- 
tion of the judge, who ought not only to consider the 
quality of the threatenings but also the persons as well 
threatening as threatened ; in the person threatened the 
sex, age, courage, pusillanimity, or the like (f). 

Fraud in the eyes of the law is as detestable as open 
force, if therefore a will be obtained through fraud, it is 
no more binding than if executed under the influence of 
fear ; but what amount of deceit will amount to fraud is 
left to the discretion of the judge. 

If part of a will has been obtained by fraud, probate it 
should seem ought to be refused as to that part, and 
granted as to the rest (g). 

Fraud must be pleaded specially, and cannot be raised 
under a plea of undue influence (h). 

But although a will may not have been obtained by 
actual physical force, it may still be invalid if it can be 
shewn that undue influence was exercised to obtain its 



(e) Mountain v. Bennett, i Cox, Ch. Oa, 355. 

(/) Swinb. p. 7, 8. 2, pL 7. Nelson v. Oldfield, 2 Vern. 76. 

ig) Williams on Executors, 8th Ed. 45. 

(h) WJiUe V. White, 2 S. & T. 504 ; 31 L. J. P. & M. 215. 
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execution ; but such influence cannot be presumed, it 
must be shewn that the circumstances under which the 
will was made are inconsistent with any hypothesis but 
that of undue influence, and such influence must have 
been exercised in relation to the will itself and not merely 
to other transactions (i). 

The influence which is undue in the case of gifts inter What is. 
vivos is diflerent from that which is required to set 
aside a will. In the case of gifts or other transactions 
inter vivos it is considered by the Courts of Equity that 
the natural influence arising out of the relation of parent 
and child, husband and wife, doctor and patient, solicitor 
and client, confessor and penitent, or guardian and ward, 
exerted by those who possess it to obtain a benefit for 
themselves, is an undue influence. Gifts or contracts 
brought about by it are therefore set aside, unless the 
party benefited can shew affirmatively that the other 
party to the transaction was placed in such a position as 
would enable him to form an absolutely free and un- 
fettered judgment. The law regarding wills is difierent. 
The natural influence which such relations as those in 
question involve may lawfully be exerted to obtain a 
will or a legacy, so long as the testator thoroughly under- 
stands what he is doing and is a free agent ; and hence 
the rules adopted in Courts of Equity in relation to gifts 
inter vivos are not applicable to the making of wills (Jc). 

{i) Boy 86 V. Bosshoroujh, 6 H. L. Cas. 2 ; Lonjford {Earl) v. 
Furdon, i Ir. L. R. Ch. Div. 75, Prob. 
(h) Parfitt V. Lawless, 2 L. R. P. 462 ; 27 L. T. J. 215. 
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To constitute undue influence the acts complained of 
must amount to coercion, no will can therefore be set 
aside on the ground of mere acts of kindness or atten- 
tion. 

Nature of Property devisable. 

By sect. 3 of i Vict. c. 26, any person may dispose of, 
devise, or bequeath by his will, duly executed, all real 
estate and all personal estate which he may be entitled 
to at the time of his death, and which if not so disposed 
of would descend on his heir or his personal representa- 
tives according to the nature of the property, and this 
power extends to all real estate of the nature of cus- 
tomary freehold or tenant right, or copyhold, notwith- 
standing that the testator may not have been admitted 
thereto, or may not have surrendered the same to the 
use of his will ; and also to estates pur autre vie, whether 
there shall or shall not be any special occupant thereof, 
and whatsoever the nature of the property ; and also to 
all contingent, executory, or other future interests in any 
veal or personal estate. 
Bealtyonly. The Court has no jurisdiction to grant probate of 

a will affecting realty only, unless there be an appoint- 
ment of executors, for then they are usually entitled to 
probate, but not if the will be made under a power, for 
then the executors have their authority limited to such 
property as passes under the power, and can take nothing 
^jure representationis (Z). 

(Z) O^Bwyer, In Goods of, 5 Jiir. (N.S.) 1366. And this applies 
to the will of a married woman also. TomlmsoUf In Goods of 
6 P. D. 209. 



PROPERTY DEVISABLE. 2$ 

But the bare nomination of an executor without gi\"ing 
any legacy or appointing anything to be done by him is 
sufficient to make it a will, and as a will it must be 
proved (m). 

Heirlooms being in the nature of realty do not come 
within the jurisdiction of the Court ; they are defined to 
be such goods and chattels as contrary to the nature of 
chattels shall go by special custom to the heir along with 
the inheritance, and not to the executor of the last pro- 
prietor (ti). 

Unless tlie same will which regulates the personalty Realty and 

personalty. 

also regulates the realty, the Court has no power to 
determine its validity as to the realty. So where a will 
was made by a domiciled Scotchman, affecting realty in 
England, and subsequently he executed two codicils not 
affecting such realty but affecting personalty jointly 
with the will, it was held that the Court had no 
jurisdiction to make a decree binding on the realty in 
England (o). 

There are exceptions to the general rule, that probate 
or administration must be taken out to the personal estate 
of each deceased person before it can be dealt with, these 
are chiefly created by statute; thus the following pro- 
perty may be disposed of in the manner next mentioned 
without any grant being made. 

On the death of any person being or having been an Navy money, 

(m) Williams on Executors, 8th Ed. 231. Jordan, In Goods 
0/, I Rife D. 556. 
(n) 3 Bl. Com. 427. Browne's Prob. 42. 
(0) Canvphell v. Lucy^ 40 L. J. (P & M.) 22 ; 2 P. & D. 209. 
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Ac, not exceed- o^c^r, seaman, or marine^ the amount (if any) to the 

ing £ioo. 

credit of the deceased in the books of the Admiralty for 
arrears of pay, wages, prize money, or other allowances, 
may, if such amount do not exceed £ioo, be paid over 
to those legally entitled without any representation being 
taken out to the deceased {p). 

The term officer means a commissioned, warrant, or 
subordinate officer or assistant engineer in her Majesty's 
naval or marine force. The term seaman or marine 
means a petty officer or seaman, non-commissioned officer 
of marines, or marine or other person (not being an officer 
as defined) employed on any of her Majesty's ships or in 
the naval reserve or naval coast volunteers {q). 
Will of seaman, In case of a will made since 1865 by any person in 

&c., in actual 

service. actual military service, or a mariner or seaman at sea, 

tho Admiralty may pay or deliver any wages, prize 
money, bounty, &c., to any person claiming to be entitled 
thereto under such will, though not made with the 
requisite formalities, if the Admiralty are of opinion 
that in such particular case they may be dispensed 
with (?'). 
Boidlere'my, ^^® Commissioners of the hospital at Chelsea with^ 
i^il^^o^^^^ respect to pension and prize money, and the secretary at 
war with respect to pay, are empowered to pay over such 
pension, prize money, or pay to the next of kin or per- 
sons legally entitled as representatives of any deceased 

(2?) 28 & 29 Yict. c. Ill, ss. 3, 8. 

(2) Ibid, s, 2. 

(r) 28 & 29 Yict. c. 72, s. 7 (Navy and Marines Wills Act, 1865). 
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ofl&cer, non-commissioned officer, soldier, or pensioner, if 
the amount of the same do not exceed £So> without the 
necessity of taking out probate or letters of administra- 
tion (s). 

If the money and efifects of any deceased seaman, Money and 

eflfects of mer- 

paid, delivered, or remitted to the Board of Trade, chant seamen 

under £ko, 

including money received for any effects which have been 
sold, do not exceed £S^y ^^^ Board of Trade may pay 
over the same to any person or persons who would have 
been entitled to take out probate or letters of administra- 
tion (t). 

All sums of money due from the Board of Trade to Savings banks; 

for seamen, 

the estate of any deceased person entitled to any deposit deposits in. 
in any savings bank for seamen established under the 
Act cited below shall be paid and applied by such Board 
to the same persons to whom and in the same manner 
and subject to the same conditions on which money and 
effects of a deceased seaman are payable and applicable 
under the Merchant Shipping Act, 1854 (u). 

In case of any person dying leavincr in a savinors bank Deposits in 

•^ -^ "^ ^ *^ ^ savings banks 

deposits not exceeding ;£'So, exclusive of interest, and »«* exceeding 
probate or letters of administration are not taken out 
within two months of the death, the trustees and mana- 
gers of the bank may pay the same to the persons 
appearing to them to be entitled according to the Statute 

(») II Geo. 4 & I Will. 4, c. 41, s. 5. 

(t) 17 & 18 Yict. c. 104, s. 199 (Merchant Shipping Act, 1854). 
{u) 19 & 20 Yict. c. 41, s. 5, being an Act to establish savings 
banks for seamen. 
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of Distributions, or according to the rules of such savings 
bank {x). 

These conditions also apply to a deposit in a post-ofBce 
savings bank (y). 
Deposits in If any member of or depositor in a society under the 

building 

societies not Building Societies Act, 1874, having in the funds of 
'such society a sum of money not exceeding ;^So, shall 
die intestate, the directors may pay the same over to 
the person or persons who may appear to them to be 
entitled under the Statute of Distributions, without taking 
out letters of administration (2:). 

Shares in A member of an industrial or provident society, not 

indastrial 

society not being Under the age of sixteen years, may by writing 

exceeding £^0. 

under his hand nominate some person to whom his 
shares in the society shall be transferred at his death, 
provided that the amount credited to him in the books 
of the society does not exceed £^0; and on receiving 
satisfactory proof of the death of a nominator the com- 
mittee of the society shall transfer the shares or pay the 
full value thereof to the person entitled under the nomi- 
nation. 

Further, if any member of a society entitled to an 
interest therein not exceeding £t^o die intestate, and 
without having made any nomination under the Act 
which remains unrevoked at his death, such interest shall 
be transferable or payable without letters of administra- 

(a?) 26 & 27 Vic5t. c. 87, 8. 43. 

(y) 24 Vict. c. 14, 8. 14. 

(2) 37 & 38 Yict. c. 42, s. 29. 
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tion to or among the persons who appear to the majority 
of the committee to be entitled thereto (a). 

The provisions of the above-mentioned Acts, as to the 
formalities to be observed, and proof of relationship to be 
shewn before payment to the relatives will be permitted, 
are too lengthy to be inserted in a work like the present. 
The reader requiring further information on these or other 
points is therefore referred to the Acts themselves. 

Where the Projperty is situate. 

The Court has no power to grant administration of the No personal 
goods of a deceased person who leaves no property in this England, 
country, nor has the Court jurisdiction to grant probate {h) 
of a will disposing only of property in a foreign 
country (c). 

Judgment debts are assets for the purpose of jurisdic- Locality or 

property. 

tion where the judgment is recorded, leases where the 
land lies, specialty debts where the instrument happens 
to be, and simple contract debts where the debtor resides 
at the time of the testator's death; and as bills of 
exchange and promissory notes do not alter the nature of 
the simple contract debts, but are merely evidences of 
title, the debts due on these instruments are assets where 
the debtor lived and not where the instrument was 
found {d). 

(a) 39 & 40 Vict. c. 45, s. II, snb.-ss. 5 and 6. 
(5) FittocJc, In Goods of, 9 Jnr. (N".S.) 311. 

(c) Coode, In Goods of, 16 L. T. (N.S.) 746. 

(d) Att'Gen. v. Bouwens, i Horn. & Hurlst. 319. 
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But it is otherwise if the deceased had been domiciled 
in England, for as personal property wherever situate 
follows the person, the Court will grant probate though 
it purports to deal only with property out of its juris- 
diction (e). 

The rule is that the distribution of personal assets of 
an intestate is to be regulated by the law of the country 
in which he was a domiciled inhabitant at the time of 
his death, without any regard whatsoever to the place 
either of the birth or the death (/). 

And probate duty is payable in respect of foreign 
bonds of which a testator dying in this country was 
holder at his death, and which have come into the hands 

» 

of his executors in this country, such bonds being 
marketable securities within this kingdom, saleable and 
transferable by delivery only, and no further act outside 
this country being necessary to render the transfer 
valid {(/). 



Where the Deceased died. 



The administration of the personal estate of a deceased 
person belongs to the Court of the country where the 
deceased was domiciled at his death. 

" The Court of the domicil is the forum concurslls to 
which the legatees under a will or the parties entitled 
to the distribution of the estate of an intestate are 

(e) Winter, In Goods of, 30 L. J. (P. & M.) 56. 
(/) Williams on Executors, 8tli Ed. 1521. 
(g) Att'GeV" v. Bouwens, 4 M. & W. 191. 
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required to resort :" but when the personal property is 
situate in this country, it must be administered by the 
Courts in this country, though in the performance of that 
duty they will be guided by the law of the domicil (A). 

Thus where an executor is appointed by a foreign wiU, 
the nature and extent of the office are regulated by the 
law of the testator's domicil, if by the law of the domicil 
the executorship be only for a limited time, the Court 
here cannot after the expiration of that time grant 
probate (i). 

It is a general rule that when a person dies domiciled 
in a foreign country and the Court of that country invests 
anybody, no matter whom, with the right to administer 
the estate, the Court ought to follow the grant, simply 
because it is the grant of a foreigQ Court, without 
investigating the grounds on which it was made and 
without reference to the principles on which grants are 
made in this country 



WJiere the Will was made. 
In order to obtain probate in this country of a foreign Will valid 

by law of 

will proved abroad it must be shewn that the foreign Court foreign land, 
has adopted it as a valid testament, or where there has 
been no dispute, that it is valid according to the law of 
the foreign coui;itry, and that the testator was domiciled 
in the foreign country (I), 

(/i) Enohm v. Wylie, 10 W. E. 467. 

(i) Laneuville v. Anderson, 2 S. & T. 24. 

(&) Smith, In Goods of, 16 W. E. 11 30, per Lord Penzance. 

(Z) De Vigny {Countess), In Goods of, 13 W. E. 616, 640. 
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And probate in this country will not be granted in the 
first irtstance of the will of a foreigner executed abroad 
according to the formalities required by English law ; but 
it must be first proved in his own country, for although 
the Naturalization Act, 1870, gives an alien power to 
dispose of property by will it does not give him power to 
make such will in a form contrary to the law of liis own 
land (m). 
Of British The question of validity of the will of a British subject 

^ ^^ *' is much simplified by the 24 & 25 Vict. c. 114, known 
as Lord Kingsdown's Act, which enacts that every will 

* 

or other testamentary instrument made out of the United 
Kingdom by a British subject (whatever may be the 
domicile of such person at the time of making the same, 
or at the time of his or her death) shall as regards 
personal estate be held to be well executed for the 
purpose of being admitted in England and Ireland to 
probate, and in Scotland to confirmation, if the same be 
made according to the forms required either by the law 
of the place where the same was made, or by the law of 
the place where such person was domiciled when the 
same was made, or by the laws then in force in that 
part of her Majesty's dominions where he had his domicil 
of origin {n). 

Further, all wills made within the United Kingdom 
are admitted to probate in England and Ireland, and to 
confirmation in Scotland, if made according to the laws 

(m) Baroness von Buseck, In Goods ofi 6 P. D. 2ii. 
(n) Sect I. 
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of the place where they were executed, whatever may be 
the domicile of the testator at the time of his death ; thus, 
a will made in Scotland according to Scotch law, or in 
Ireland according to Irish law, may be proved in England 
without being first proved in either of the other countries 
although the testator died domiciled in any part of the 
will {0), 

Probate was granted under this section in a case where 
a naturalised British subject, whilst domiciled in England, 
made a will in the form required by the English law, 
and at the time of his death was domiciled in Italy (p). 

This Act only applies to wills and other testamentary 
instruments made by persons dying after the 6th August, 
1861 (q), 

Formerly when a person died domiciled in England, 
Scotland, or Ireland, and possessed of propertiy in both 
or either of the two countries in which he was not 
domiciled, great difficulty arose in dealing with his estate, 
but this has been to a great extent removed by the 
provisions of the following Acts of Parliament. 

It is enacted by the 21 & 22 Vict. c. 56, s. 12, that f <»*«J^. «<>°- 

•^ firmatioDS to 

when any confirmation of the executor of a person who have effect of 

•' English 

shall be found to have died domiciled in Scotland, which probate, 
includes, besides the personal estate in Scotland, personal 
estate in England, shall be produced in the Principal 
Court of Probate in England .... such confirmation 

(0) Sect. 2. 

(p) Galley, In Goods of, i P. D. 438. 

(2) Ibid! 8. 5. 

D 
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shall be sealed with the seal of the Court, and shall then 
have the like effect and force in England as if a probate 
or letters of administration had been granted by the said 
Court of Probate. 

By sect. 15 it is also provided that any such confirma- 
tion being produced to the Court of Probate in Dublin, 
and being sealed with the seal of the Court, shall have 
the like force and effect in Ireland as if a probate- or 
letters of administration had been granted by the Court 
of Probate in Dublin. 

Applications to affix the seal of the Court to Scotch or 
Irish grants must be made to the principal not a district 
registry (r). 

And by sect. 1 4 of the same Act when any probate or 
letters of administration granted by the Court of Probate 
in England to the executor or administrator of any 
person who died domiciled in England or by the Court 
of Probate in Ireland to the executor or administrator of 
any person who died domiciled in Ireland shall be pro- 
duced to the Commissary Court at Edinburgh, such 
probate or letters of administration shall have the same 
effect in Scotland as if a confirmation had been granted 
by the said Court. 

Whenever a grant is made by the English Court under 
the above Act for the whole personal estate and effects 
of a deceased within the United Kingdom, it must appear 
by the affidavit for the Inland Revenue that the testator 
or intestate died domiciled in England, and that he was 

(r) Rule 87, D. R. 
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possessed of personal estate in Scotland, and the value 
thereof must be stated in such affidavit. Upon all such 
grants a note or memorandum must also be written and 
signed by one of the registrars to the effect that the 
deceased died domiciled in England (s). 

This is known as notation of the domicile of the 
deceased. 

There is no necessity for notation of domicile when Englisli grants 

to have effect 

the deceased died possessed of property in England and in Ireland. 
Ireland only, for it is provided by 'the 20 & 21 Vict, 
c. 79, that when any probate or letters of administration 
granted by the Court of Probate in England shall be 
produced to the registrars of the Court of . Probate in 
Irelan , such probate or letters of administration shall 
be sealed by the Court in Ireland, and shall then have 
the same operation as if originally granted by that 
Court (0. 

And by the same Act provision is made for giving 
Irish grants the same eflFect in England as if originally 
granted by the Court in England on being sealed with 
the seal of that Court (u), 

HxcciUion of a Wdl. 

Before the passing of the Wills Act a will of personalty Wills before 

1 003* 
need not have been in writing ; the 5 th sect, of the 

Statute of Frauds which required writing and attestation 

(fi) Eule 74. 
(0 Sect. 94. 
(u) Ibid. s. 94. 

D 2 
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to a will to give it validity, only applied to realty, there- 
fore a mere nuncupative will was sufficient to pas* 
personalty, subject, however, to certain restrictions, which 
were so exacting, and were construed so strictly, that,. 
as a matter of fact, wills were always reduced into writing, 
but such wills need not have been signed or attested if 
they could be otherwise proved ; it is not proposed to 
inquire into, the formalities necessary to give validity 
to a will before 1838, as they are of comparatively little 
importance at the present time ; only the requisites 
now essential will therefore be mentioned {x). 
Wills since By the 9th sect, of the Wills Act ( i Vict. c. 2 6) it is. 

enacted that no will shall be valid unless it shall be in 
writing and executed in manner thereinafter mentioned 
(that is to say), " it shall be signed at the foot or end 
thereof by the testator, or by some other person in his 
presence and by his direction, and such signature shall 
be made or acknowledged by the testator in the presence 
of two or more witnesses present at the same time, and 
such witnesses shall attest and shall subscribe the will 
in the presence of the testator, but no form of attestation 
shall be necessary." 

By sect. 10 : "No appointment made by will, in. 
exercise of any power, shall be valid unless the same be 
executed in manner hereinbefore required; {i.e., by sect. 9)^ 
And every will executed in manner hereinbefore required 
shall so far as respects the execution and attestation 

(aj) For an account of the formalities formerly required, see- 
Williams on Exors., 8th Ed., vol. i., or Browne on Probate, p. 59. 
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thereof, be a valid execution of a power of appointment 
by will, notwithstanding it shall have been expressly 
required ; thus a will made in exercise of such power 
should be executed with some additional or other form of 
execution or solemnity." 

There being much litigation on the point as to when Amending Act. 
a will was signed " at the foot or end thereof," it became 
necessary to pass an amending Act, accordingly it is now 
provided (y) that every will as to the signature of the 
testator shall be deemed to be valid if the signature 
shall be so placed at or after, or following or under, or 
beside or opposite to the end of the will, that it shall be 
apparent on the face of the will that the testator intended 
to give effect by such his signature to the writing signed 
as his will, and that no such will shall be affected by the 
circumstance that the signature shall not follow or be 
immediately after the foot or end of the will, . . . • or 
that a blank space shall intervene between the concluding 
word of the will and the signature, .... or that the 
signature shall be placed among the words of the testi- 
monium clause or of the clause of attestation, or shall 
follow or be after or under the clause of attestation or 
shall follow or be after or under or beside the names, or 
one of the names of the subscribing witnesses, or that the 
signatures shall be on a page .... of the will whereon 
no clause of the will shall be written ; but no signature 
shall be operative to give effect to any disposition or 
insertion after the signature shall be made. 

iy) 15 ^ict. c. 24, 8. I. 
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In considering the question of whether the signature 
of the testator is in a proper position within the meaning 
of the I Vict. c. 26 and the i S Vict. c. 24, the Court must 
in every case be satisfied by evidence or by reasonable 
inferences: (i) That the testator duly wrote his name 
either with his own hand or vicariously as permitted by 
the Act. (2) That- his name was on the will before the 
attesting witnesses wrote theirs (z), 

A will is sufficiently signed by the testator putting his 
mark thereto, instead of writing his- name, although he 
can write well (a). 

When the testator is too ill to write liis own name, it 
may be done by a third party in his presence and that of 
the attesting witnesses, but such signature must be 
accompanied by some words or act on the part of the 
testator to shew that it was done at his request (&). 

Where a testator's signature was written partly across 
the last line but one of the wUl, and entirely above the 
last line with the exception of one letter which touched 
the last line, it was held that the will was duly signed at 
the foot or end thereof (c). Again, where la will ended in 
the middle of the third page of a sheet of foolscap paper, 
a blank being Lift on that page, and the signatures and 
attestation clause being written on the top of the fourth 
page, it was held to be. well executed (d). 

(z) Browne on Prob. p. 68. 

(a) Taylor or Baker v. Denning, 2 Jur. 775. 

(b) Marshall, In Goods of, 13 L. T. (N.S.) 643. 

(c) Woodley, In Goods of, 33 L. J. (P. & M.) 1 54. 
{d) Emit V. Hunt, 14 L. T. (N.S.) 859. 
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Where the testimonium clause of a will was as follows : 
" In witness whereof I, Martin Hall Mann, have hereunto 
set my hand," which was in the handwriting of the testator 
but the will was not otherwise signed, it was held that 
the will was duly executed, the signature being placed 
" among the words of the testimonium clause" (e). 

And where there being no room for a signature at the 
foot of a will, the testator signed by writing his name 
transversely along the left hand margin near the top, and 
running downwards to the commencement of the second 
line of the will, and the attesting witnesses signed above 
the will and opposite to a portion of the testator's signature, 
it was held to be well executed (/). And where the 
deceased with his own hand wrote out a will, and also 
the attestation " signed, published, and declared by the 
said A. B. (the testator) as and for his last will, &c., and 
at the time of execution declared the paper to be his will, 
in the presence of two witnesses, and they witnessed it, 
but he did not sign such will further than by the signa- 
ture in the attestation clause ; this was held to be a valid 
execution (g). 

Oral and written declarations of a testator, whether Parol evidence 
made before or after the date of execution of a will, are 
adnwssable in evidence for the purpose of showing what 
were the constituent parts of it at the time of execu- 
tion (h). 

(e) Mcmn, In Goods of, 28 L. J. (P. & M.) 19. 
(/) CoUius, In Goods of, 3 L. E. Ir. 241. 
ig) Feam, In.Goods of, L. B. i P. & M. I4> 
. {h) Gould V. Lakes, 6 P. D. i, 43 L. T. 382. 



40 



PROBATE. 



Attestation. 



Gift to attest- 
ing witness. 



**Inthe 
presence of." 



It is not necessary that the two attesting witnesses 
should turUe their names ; they may instead make their 
marks on the will to represent signatures, but in all such 
cases the Court must be satisfied that such mark was 
intended as an act of attestation, and the Court will, in 
the absence of contrary evidence, presume that the 
instrument was duly executed, even where the attesting 
witnesses were both dead and no evidence other than the 
marks can be given of the mode of execution (i). 

But where a will was written twice on dififerent sheets 
of paper, and by mistake the testator signed one and the 
attesting witnesses the other, it was held not duly 
attested {k). 

By the 15 th sect, of r Vict. c. 26, if any person to 
whom or to whose husband or wife a gift is made shall 
attest the wfll by which such gift is made, the same 
(i.e., the gift) is void ; but this does not apply to the 
marriage after attestation of the devisee to the attesting 
witness (/). 

Deceased in the presence of A. and B. wrote something, 
but what they did not know, to the foot of a paper, then 
covering up all writing on the paper, she requested them 
to sign their names, which they did, but she did not 
explain to them the nature of the writing, nor did they 
see her signature, it was held, that as the Court was 
satisfied, from the circumstances of the case, that the 



(i) Olarke v. Olarke, 5 L. R. Ir. 47 0. A. 

(h) Hatton, In Goods of, 6 P. D. 204, 

(I) Thorpe v. Beetwick, 6 Q. B. D. 311, 44 L. T. 180. 
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testatrix wrote her signature in the presence of the 
witnesses, though they might not know it, the execution 
was valid (m). 

But where the testator, though corporally present, is in 
a state of insensibility, the will is not duly executed (n). 

Nor is the will duly executed if it be signed by the 
testator in the presence of the witnesses, but they do not 
in his presence but in an adjoining room (<?). 

The will need not be actually signed by the testator Acknowicdg- 

xnent of BigDA* 

in the presence of the witnesses, it may be acknowledged ture by 
by him as his act (i Vic. c. 26, s. 9) ; thus A. requested 
B. to prepare a will for him, by which B. was appointed 
sole executor, and when prepared it was signed by A, 
B. then sent for C. and D., and in A/s hearing requested 
them to attest the signature, which they did, and A. 
thanked them ; this was held a good acknowledg- 
ment (p). 

But to constitute a sufficient acknowledgment, the 
witnesses must see, or have the opportunity of seeing, 
the testator's signature {q). 

If there be no attestation clause to a will or codicil, Insufficient 

attestation 

or if such clause be insufficient, an affidavic by one at clause, 
least of the attesting witnesses must be furnished to 
the registrars proving that the provisions as to signature 

(m) Smith v. Smith, L. R. i P. & M. 143. 
(n) Right and Carter v. Pi-ice, i DougL 241. 
(0) Jenner v. Ffinch, 5 P. D. 106, 42 L. T. 327. 
(p) Bishop, In Goods of, 30 W. E. 567. 
(?) Gunstan,In Goods of, 7 P. B. 102. 
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before mentioned have been complied with : and in case 
such provisions have not been complied with, the regis- 
trars must refuse probate ; and if both the subscribing 
witnesses are dead, or if no affidavit can be obtained from 
either of them, the will may be proved by other persons 
present at the time of signing, but if no such proof can be 
obtained, evidence on affidavit must be given of that fact, 
and of the handwriting of the deceased, and the subscribing 
witnesses, and of other circumstances which may raise a 
presumption in favour of due execution (r). The Court 
will not dispense with the affidavit as to due execution, 
when the attestation is insufficient (s). 

But if both the attesting witnesses be dead, or if from 
any other cause their evidence cannot be obtained, the 
Court on evidence of that fact will dispense with the 
proof of execution (t). 

Exceptixms. 

Exceptions. It IS, however, provided by the i Vict. c. 26 {u) that 

any soldier being in actvM military service, or any mariner 
or seaman being at sea, may dispose of his personal estate, 
as he might have done before the date of that Act 
(ante, p. 37). 

» 

Actual mill- As to the words " actual military service," they only 

tary service. 

apply to persons on an expedition, and therefore the 

(r) Rules 4-7. 

(«) Latham, In Goods of, 10 Jur. (N.S.) 620. 
(t) Burgoyne v. Showlei* and Bohertsoii, 5. 
(m) I Vict. c. 26, 8. II. 
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nuncupative will of a soldier, quartered in New Brunswick, 
was not admitted to probate (x). 

The words "mariner or seaman at sea" include all Mariner or 

seaman at sea. 

members of these professions from the highest to the 
lowest ; thus where a surgeon in the navy was invalided 
when on foreign service, afterwards on his homeward 
journey in a passenger ship he wrote a letter, signed but 
not witnessed, directing a certain disposition of his 
property, and died before reaching England, it was held 
that the letter was entitled to probate as made by a 
" mariner or seaman at sea" (y). 

And it has been held that a minor, who is a seaman at Minor, a 

seaman. 

sea, comes within the exception contained in the above 
statute, and therefore may make a will («). 

By the 28 and 29 Vict. c. 72 (The Navy and Marines Navy and 

Marines Wills 

Wills Act, 1 869), the will of a person serving as a seaman Act, 1869. 
or marine shall not be valid to pass any wages, prize 
money, grant, or other money payable by the Admiralty 
unless executed with the formalities required by the 
English law; and when made on board one of her 
Majesty's ships one of the two requisite attesting witnesses 
shall be a commissioned officer, chaplain, or warrant or 
subordinate officer ; but the Admiralty has power to pay 
over or deliver the effects of the deceased to any persons . 
claiming to be entitled thereto under such will, though 
not made in conformity with the provisions of that Act, 

(x) White V. Bipton, 3 Curt. 818. 

(y) Saunders, In Goods of, 1 1 Jnr. (N.S.) 1027, L. E. i P & D. 16. 

(«) McMurdo, In Goods of, 16 W. R. 283, L. R. i P. & D. 540. 
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if in their opiniou it is advisable so to do; tlie term 
" seaman" or " marine" as used by the Act means a petty 
officer, or seaman, or non-commissioned officer of marines. 



Revocation. 



By marriage. 



jRevocaiion. 

No obliteration, interlineation, or other alteration made 
in any will after the execution thereof shall be valid or 
have any effect, except so far as the words or effect of 
the will before such alteration shall not be apparent 
unless such alteration shall be executed, in like manner 
as is required for the execution of a will ; but the will 
with such alteration as part thereof shall be deemed to 
be duly executed if the signature of the testator and the 
subscription of the witnesses be made in the margin or 
on some other part of the will opposite or near to such 
alteration, or at the foot or end of some memorandum 
referring to such alteration, and written at the end or 
some part of the will (a). 

Every will made by a man or woman is revoked by 
his or her marriage (except a will made in exercise of 
a power of appointment), when the real or personal estate 
thereby appointed would not in default of such appoint- 
ment pass to his or her heir, executor, or administrator, 
or the person entitled as the next of kin under the 
Statute of Distributions (&). 

Thus by a deed of settlement executed between a wife 
and her intended husband, property was conveyed to 

(a) I Vict. c. 26, s. 21, and see Blewitt, In Goods of, p. 51. 
(6) Ibid. s. 18. 
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trustees to pay the income to the wife herself during her 
life, and if she predeceased her husband, then to him for 
life, if she should so appoint by will, but not otherwise, and 
if she did not so appoint, then it was to go to the issue of 
the marriage. The same day she made a will exercising 
her power of appointment in favour of her intended 
husband ; this will was held to be an exception within 
the foregoing paragraph, and was therefore not revoked by 
the subsequent marriage (c). 

Where the testator having executed a will subsequently intention, 
married, and afterwards made a codicil by which he 
made a provision for his wife, and in all other respects 
revived, ratified, and confirmed his will; on his death 
the codicil could not be found ; but it was proved that 
he had expressed an intention of adhering to his will, 
up to the time of his death; it was held that the 
destruction of the codicil could not have been intended 
as a revocation of the will, and therefore probate was 
granted of the will and the codicil as contained in a 
draft (d). 

But where a will was found after the death of the 
testatrix with the signature and attestation clause cut off 
and folded inside the will, there being no other evidence 
of intention, it was held that there was sufficient evidence 
of an animus revocandi (e). 

On the other hand, where a testator, suffering under an 

(e) Worthington, In Goods of, 25 L. T. 853. 

(d) James v. Shrimpton, L. E. i P. D. 431. 

(e) Mdgnesi or Magnes v. Hazlelon, 44 L. T. 586. 
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attack of delirium tremens, tore his will in pieces, and on 
his recovery expressed his regret, saying he must make a 
fresh will, which, however, he did not do, it was held that 
the will was not revoked (/). 
By another No will, or codicil, or any part thereof, can be revoked 

■will, &c., or by 

destruction, otherwise than as aforesaid, or by another will or codicil, 
or by some writing declaring an intention to revoke the 
same, and executed as a will, or by burning, tearing, or 
otherwise destroying the same by the testator, or by 
some person in his presence, and by his direction, with 
the intention of destroying the same {g). 

Where a testator drew his pen through various lines 
of his will, and wrote on the back, " This is revoked," 
and threw it among some waste papers in his room, and 
it was found at his death uninjured, it was held that the 
will was not revoked, the words of the principal Act, " or 
otherwise destroying," not having been complied with {h). 
Again, where a person executed a will and codicil, and 
in the latter referred in several paragraphs to the 
dispositions contained in the will, and more particularly 
bequeathed a legacy to be held upon the conditions of 
the will, afterwards the testatrix destroyed the will by 
burning, but preserved the codicil, it was held that the 
codicil was not revoked by any of the methods required 
and must be admitted to probate (i). 

(/) Brunt v. Brunt, 3 L. E. P. 37. 

(g) I Yict. c. 26, 8. 20. 

(K) Cheese v. LovejoyyJj. R. 2 P. D. iii. 

(i) Turner, In Goods of, 2 L. R. P. 403, 27 L. T. 322. 
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The act of mutilation or destruction is equivocal ; when Dependent 

relative 

intentional it is sometimes accompanied by the intention revocation, 
not only of destroying and annulling the mutilated 
document, but also of setting up some other will in its 
place ; when therefore it can be inferred that the testator 
at the time of destroying one will intended to execute 
another in its place, but by mistake or for some other 
reason such second will was not duly signed, the doctrine 
of what is called dependent relative revocation arises, 
and the revocation of the former will is not valid unless 
the second will be executed in his stead {k). 

And to establish such a case of dependent relative 
revocation, it must be shewn by the evidence of disin- 
terested witnesses that the destruction was referable 
wlwlly and solely to an intention to set up some other 
testamentary paper (Z). 

And a will may be revoked by a subsequent will con- Inconsistent 

dispositions. 

taining inconsistent dispositions of the property ; but 
this only applies when the dispositions are so inconsistent 
that the papers cannot stand together (m). 

Prohate. 

There are two ways of granting probate, either in solemn 
form or in common form. Probate in common form is 
much the more usual, and is simply the mode of obtaining 

(Tc) Browne's Principles and Practice of the Court of Probate, 

P-97. 

(Z) Eckersley v. Scott , 5 Jur. (N.S) 298. 

(m) 0*Leary v. Douglass, i Ir, L. R. Ch. Div. 45, Prob. 
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IneomnMA 
rami. 



Of what 
gnuited* 



SeTcial 
doenments. 



probate nithoot suit, in oidiiiaiy cases when the right 
thereto is not disputed (ante, p. 7) ; piohate in solemn 
f onn, however, is obtained by a decree of the Court, after 
an examination of witnesses, or such other evidence as 
the case mav require, and citations must have been served 
on the heir-at-hiw, widow, next-of-kin, and all other 
persons claiming any interest in the property, and the 
decree so pronounced is binding on aU parties concerned, 
unless obtained bv fraud or collusion, or unless a subse- 
quent will be discovered. 

When probate has been granted in common form, any 
person interested in the property will not be precluded 
from contesting the validity of the paper at some future 
date (n). 

Probate may be gi-anted of an instrument entirely 
inoi)erative, as where a codicil conditioned to take effect 
only upon an event which does not happen, republishes a 
will, and is on that ground entitled to probate (o). 

And probate may be granted of an instrument not 
distinguished as a will or codicil if the Court be satisfied 
that the maker intended it to be dependent on his death, 
and may receive parol e\'idence in explanation of his 
intention (/>). 

" The will of a man is the aggregate of his testamentary 
intentions so far as they are manifested in writing duly 
executed according to the statute ; and as a will, if 



{«) 'Dyer, re, i Hag. EccL Kep. 220. 

(o) Da Silva, 2 S. & T. 315. 

(p) Bohertson v. Smith, L. B. 2 P. & D. 43. 
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contained in one document may be of several sheets, so 
it may consist of several independent papers, each so 
executed," and probate may be granted of the whole, as 
together forming the will (q). 

If a will contain a reference to any deed, paper, memo- Incorporation 

of documents. 

randum, or other document, a question may arise as to 
whether it ought not to form a constituent part of 
the will; but such other document must have been 
in existence at the time of the execution of the 
win (r). 

And in order that an unattested or unexecuted paper 
may be incorporated, it must be so referred to in the will 
in such a manner as shall, with the assistance of parol 
evidence when necessary, leave no doubt as to its iden- 
tity (s). 

When a will refers to a paper, it cannot be incorporated 
with the will xmless it is clearly identified with the 
description of it given in the will, and is shewn to have 
been in existence at the time the will was executed. 
Both these matters must be established, and though there 
may be no doubt about the former, unless the latter also 
is proved, there can be no incorporation of the paper with 
the will, and the onus of proving these two matters lies 
on the person who seeks to make the paper admissible 
for such a purpose {t). 

(q) Lemage v. Goodban, L. R. i P. & D. 62, per Lord Penzance. 

(r) Rule 13, P. R. Non-C. 

(s) Dickinson Y. Stidolph, ii C. B. (N.S) 341. 

(t) Singleton v. Tomlinson, 38 L. T. 653. 

£ 
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It would seem that declarations of intention by a tes- 
tatrix before the execution of the will, and declaration 
subsequent thereto, showing her belief that she had 
eflfected her intention, are admissible in evidence to show 
what were the constituent parts of the will at the time 
of execution {u). 

Lost will. Probate may be granted of a lost will, when it can be 

shewn to have been in existence at the time of the 
testator's death, and to have been destroyed subsequently 
or lost, and its contents may be proved, like those of any 
other lost instrument, by secondary evidence, either by 
production of the draft, or declarations made by the 
testator both before and after its execution as to the 
contents, or even by the evidence of a single witness, 
though interested, whose veracity and competency are 
unimpeached ; and if the whole contents cannot be proved; 
probate may be granted to such extent as they can be 
proved (x). 

Interlineations. Alterations and interlineations are invalid unless they 
existed in the will at the time of its execution, or, if made 
afterwards, unless they have been executed and attested 
as required by the statute, or the will has been re -executed, 
or a subsequent codicil has been made (y). 

Although when alterations are apparent on the face of 
a will it cannot be presumed that they were made before 
execution, and they cannot be admitted to probate with- 

(u) Oould V. Laker, 6 P. D. i. 

(a?) Sugden v. Lord St. Leonards^ L. E. i P. D. .154. 

{y) Rule 8, P. R. Ifon-O. 
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out some affirmative evidence that they were in fact so 
made, yet the Court or jury trying this question of fact 
is not confined to any particular species of evidence, but 
may act upon any evidence which, having regard to all 
the circumstances, reasonably leads the judgment to the 
conclusion that the alterations were made before execu- 
tion (z). 

It has been decided that the initials of a testator and Initials in 

, , , . margin. 

the attesting witnesses in the margin of the will opposite 
interlineations are sufficient to render the interlineations 
valid (a). 

The questions now arise as to when and to whom pro- 
bate will be granted. 

No probate or letters of administration, with the will When, 
annexed, shall issue until after the lapse of seven days 
from the death of the deceased, unless under the direction 
of the judge or by order of two registrars (&). 

Where probate or administration is, for the first time. Delay, 
applied for after the lapse of three years from the death 
of the deceased, the reason of the delay is to be certified 
to the registrars. Should the certificate be unsatisfactory, 
the registrars are to require such proof of the alleged 
cause of delay as they may see fit (c). 

The executors (if any) are the only persons entitled to To whom 

granted. 

(z) Moore v. Moored 6 Ir. R. Eq. ; and see WiUcinson, In Goods 
of, 6 P. D. 100 ; Sturton v. WheUock, 48 L. T. 237. 
(a) Blefwitt, In Goods of, L. E. 5, P. D. 116. 
(h) Rule 43, P. R. Non-O. 
(c) Rule 45, P. R. Non-C. 

E 2 
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take out probate ; and their right is not defeasible on 
insolvency, bankruptcy, or even felony (d). 

Any person, being of sound mind and understanding,, 
may be appointed executor, as also may a corporation 
sole, and may take probate in the same manner as an 
individual ; but if a corporation aggregate be so nomi- 
nated they cannot take probate, but may appoint persons, 
styled si/ndic8, to whom administration, with the will 
annexed, will be granted (e), 

A firm consisting of several partners may be ap- 
pointed executors, and since the Naturalization Act, 
1870, an alien is equally eligible with a natural born 
subject. 

An infant may be appointed, but in such a case^ 
administration with the will annexed will be granted to 
the guardian of the infant, or to such other person as the 
Court thinks fit until the infant attains majority. 

A married woman may be executrix, and since the 
Married Women's Property Act, 1882, she alone will be 
liable for her acts, and it is presumed that the husband 
cannot intermeddle with the administration. 

A person of unsound mind cannot be executor, and 
the Court may grant administration to a third person (/). 

Executors may be appointed in two ways ; either by 
name, or according to the tenor of the will. 

When executors are appointed by name no difficulty 

(d) Smetlmrst v. Tomlin, 2 Swa. and Tr. 147. 

(e) Williams on Executors, 8tli Ed. 233. 
(/) Ibid. 
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can arise, but it is not so easy to decide when a person is 
executor according to the tenor. 

Thus a direction to an individual to receive the pro- According to 

tenor of will. 

perty and divide it constitutes him an executor according 
to the tenor of the will {g), but not a direction to pay 
debts and funeral expenses out of a particular fund (A). 

And where a will contained a clause to this efifect : " I 
appoint my sister A. B, my executrix, only requesting 
that my nephews C. D. and E. F. will kindly act for and 
with this dear sister," it was held that C. D. and E. F. 
were executors according to the tenor of the will (i). 

The general rule may be stated to be that to constitute 
a person executor according to the tenor, there must be a 
trust to administer the estate generally by him Qc). 

Therefore the imiversal legatee of a testamentary paper 
is not entitled to probate as executor according to the 
tenor (/), but a grant of administration with the will 
annexed will be made to him. 

The testator may give to any person named in the will Subsequent 

appointment. 

the power of appointing an executor after his or her death ; 
so where a will concluded thus: "I must beg A. to 
appoint some one to see this my wiU executed," it was 
held that A. might appoint himself (m). 

Again, a testator may appoint an executor, but on a Alternative 

appointment. 

{g) Saunders, In Goods of, 1 1 Jur. (N.S.) 1027. 

(7i) Toormffln Goods of, 13 W. E. 106. 

(i) Brown, In Goods of, L. E. 2 P. D. no. 

(h) Boardman v. Stanley, 6 Ir, B. Eq. 590 Prob. 

(l) OUpTiani, In Goods of, i S. A T. 525. 

(m) Byder, In Goods of, 2 S. & T. 127. 
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<>ertain event happening, then that another shall stand in 
his place ; thus, where J, J. was appointed executor, " but 
should he decline or consider himself incapable of acting, 
then I appoint E. J. to be executor ;" it was held that E. J. 
was substituted executor, if J. J. could not or would not 
act, and was therefore entitled to probate (n). 
Kenunciation. Any person appointed an executor is entitled to 
renounce probate, even if in the lifetime of the testator he 
has accepted office, but such renunciation must be before 
he has in any way intermeddled with the estate. Any 
acts done by the executor in the ordinary course of 
dealing with the estate of the deceased will constitute 
intermeddling, and therefore prevent him from renouncing, 
e.g. paying debts, or inserting advertisements in papers 
for creditors to send in claims on the estate. 

The renunciation is filed in the registry, and the form 
contains a declaration that the party renouncing has not, 
and will not interfere with the estate of the deceased, 
but such renunciation need not be under seal (o). 

A renunciation of executorship is not complete, and 
may be retracted, at any time before it is filed in the 
Court (jp). 

And the Court has jurisdiction in a proper case to allow 
an executor to retract his renunciation even when it is 
complete (g-), but he certainly will not be permitted to 

(n) Betts, In Goods of, 30 L. J. (P.) 167. 

(0) Boyle, In Goods o/, 3 S. & T. 426. 

{p) Movant, or Morand, In Goods of , 3 L. R. P. 151. 

(g) Bell, In Goods of, 4 P. D. 85. 
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do SO unless he can show that such retraction will be 
for the benefit of the estate, or of those interested under 
the will (r). 

No person who renounces probate of a will or letters of 
administration of the personal estate and effects of a deceased 
person in one character is to be allowed to take a repre- 
sentation to the same deceased in another character (s). 

Before considering what practical steps must be taken 
to obtain probate, the Customs and Inland Eevenue Act, 
1 88 1 (t) should be here noticed, for several alterations in • 
practice are made thereby. 

And, first, by this Act, .which came into force on the Duty Stamps. 
1st June, 1 88 1, the amounts payable for probate duty 
may now be denoted by impressed oi* adhesive stamps ; 
this is an innovation, formerly all probate duty being 
denoted by impressed stamps. 

Again, the stamp is not to be affixed to the probate, but stamp on affi- 
to the affidavit for the Inland Eevenue (u), and any pro- 

» 

bate or letters of administration having thereon such a 

certificate as is thereinafter mentioned is for all purposes 

to be deemed to have been fully stamped in respect of the 

value stated in the certificate (x). 

The certificate mentioned is to be in writing under the Certificate on 

hand of the proper officer of the Court, showing that the 

affidavit for the Commissioners of Inland Eevenue has 

(r) Gill, In Goods of, 3 L. R. P. 113. 
(») Rule 50, P. K. Non-0. 
{t) 44 Vict. c. 12. 
(u) Ibid. s. 27. 
(x) Ibid. s. 26. 
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been delivered, and that such affidavit if liable to stamp 

duty was duly stamped, and stating the amount of the 

gross value of the estate and efifects as shown by the 

account (y). 

It may be here mentioned that the gross value as 

shown by the certificate will be the amount of the whole 

estate, without any deduction for debts, although, as will 
be seen hereafter, debts may now be deducted in the first 

instance. 

Debts may be On and after the ist June, 1881, in the case of any 

deducted, 

person dying domiciled in any part of the United King- 
dom, it shall be lawful for the person applying for the 
probate or letters of administration in England or Ireland, 
vv exhibiting the inventory in Scotland, to state in his 
affidavit the fact of such domicile, and to deliver there- 
with, or annex thereto, a schedule of the debts due from 
the deceased to persons resident in the United Kingdom, 
and the funeral expenses ; and in that case, for the pur- 
pose of the charge of duty on the affidavit or inventory, 
the aggregate amount of the debts and funeral expenses 
appearing in the schedule shall be deducted from the 
value of the estate and effects as specified in the account . 
delivered with or annexed to the affidavit, or whereof the 
inventory shall be exhibited. 

The debts to be deducted under this section are to be 
such as were due from the deceased and payable by law 
out of any part of the estate and effects comprised in the 
affidavit or inventory, and are not to include voluntary 

(y) 44 Vict. c. 12, 8. 30. 
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debts payable on the death of the deceased, or payable 
under any instrument which shall not have been delivered 
to the donee thereof three months before the death of the 
deceased, or debts in respect whereof any real estate may 
be primarily liable, or a reimbursement may be capable 
of being claimed from any real estate of the deceased, or 
from any other estate or person ; and the funeral expenses 
to be allowed are only to be such as are allowable as 
reasonable funeral expenses according to law (z). 

Prior to this Act no debts could be deducted in the 
first instance, except debts secured by mortgage on lease- 
hold property when the mortgage was the only security 
for the debt. 

Where the whole personal estate and effects of any Provision for 

small estate. 

person dying after the ist of June, 1881, without any 
deduction for debts or funeral expenses, shall not exceed the 
value of £300, it shall be lawful for the person intending 
to apply for probate or letters of administration to deliver 
to the proper officer of the Court, or to any officer of 
Inland Revenue duly appointed for the purpose, a notice 
in writing in the prescribed form, setting forth the parti- 
culars of such estate and effects, and such further parti- 
culars as may be required to be stated therein, and to 
deposit with him the sum of 1 5s. for fees of court and 
expenses ; and also in case the estate and effects shall 
exceed the value of £100, the further sum of 30s. for 
stamp duty (a). 

(z) 44 Vict. c. 12, s. 28. 
(a) Ibid. a. 33. 
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All money • 
legacies pay 
duty. 
Exceptions. 



This section will no doubt afiford great relief in cases 
where the estate is of small value ; for when under £ioo, 
the only fee payable will be i Ss. ; and when over £ioo 
and under £300, an additional 30s. And further, by 
sect. 36, the payment of the sum of 30s. for the fixed 
duty on the affidavit or inventory in conformity with the 
Act shall be deemed to be in full satisfaction of any 
claim to legacy or succession duty in respect of the estate 
or effects to which -such affidavit or inventory relates. 

From the wording of the above section it will be seen, 
however, that any real estate will still be liable to succes- 
sion duty, as that species of property would not be in- 
cluded in the affidavit or inventory. 

Except in cases where the estate is exempt from 
legacy duty under the 43 Vict. c. 14 (which will be wlien 
the whole personal estate is under the value of £100), 
every pecuniary legacy, or residiie, or share of residue under 
the will, or the intestacy of a person dying on or after the 
1st of June, 1 88 1, although not of an amount or value 
of £20, shall be liable to duty (&). 

This section only applies to bequests of money, there- 
fore gifts of furniture, &c., will still be exempt when the 
whole interest given is under £20. 

In lieu of the duties formerly payable, the following 

are substituted : 

(6) 44 Yict. c. 12,8. 42. 
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Where the estate and effects for 
or in respect of which probate 
or letters of administration is 
or are to be granted, &c., 

shall be over the value of 
£ioo and not above £500 . 



Daties. 



Duty. 
£1 for every full sum 
of £50, and for any 
fractional sum part 
of £50 over any 
multiple of £50. 



Where such estate and effects 
shall be above the value of 
£500, and one above £500 . . 



£1 5 s. for every full 
sum of £50, and for 
any fractional part 
of £50 over any 
multiple of £50. 

Where such estate and effects 
shall be above the value of 

£1000 £3 for every full sum 

of £100, and for 
any fractional part 
of £ioo over any 
multiple of £100. 
Before probate will be granted to executors several How to be 
preliminaries have to be attended to ; the executors 
must make an affidavit for the Commissioners of Affidavit. 
Inland Revenue, stating that the parties applying are 
desirous of obtaining a grant of probate; that the 
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account thereto annexed, marked I, is a true account of 
the particulars and present value of the personal estate 
and effects of the deceased, and that the gross value is 

£ ; that the deceased had, or had not, any real estate 

in England, or personal estate situate abroad or else- 
where ; that he left, or did not leave, a widow and children 
him surviving ; that the .first part of the schedule thereto 
contains a true list of aU debts due from the deceased at 
the time of his decease, and that the second part of such 
schedule contains a true account of the funeral expenses ; 
that such debts are justly payable out of the property 
comprised in the account marked I ; and that the aggre- 
gate amount of th,e said, debts and funeral expenses is 

£ , which being deducted from the gross amount 

mentioned in the account marked I, leaves the sum of 

£ , upon which duty is payable. 

The above form of affidavit is only used when it is 

intended to deduct debts in the first instance ; if it is not 

intended so to do the form would be altered accordingly. 

Oath. They must further make oath and say, that the paper 

writing referred to in such oath is the original will ; that 

they are the executors ; that the testator died on ; 

that the gross amount of the estate is £ ; and that 

they will faithfully administer the estate ; the original 
will must be engrossed, the above-mentioned papers are 
then taken to the receiver of wills at Somerset House if 
in the Principal Eegistry, or if in a District Eegistry to 
the registrar, the duty and fees are paid, and receipts 
therefore and for the papers deposited are obtained ; pro- 
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bate will then be issued in a few days if all the papers 
be correct ; but the original will remains in the custody 
of the registry. 

Where several persons are named as executors they Double 
are not obliged to take probate at the same time, probate 
may be granted to any one of them, and then leave will 
be reserved to the others to come in and prove ; the 
grant made to them on their exercising that option is 
called a double probate. 

An executor who proves has the right of retaining any Retainer, 
debt due from the estate of the deceased to himself 
before all others of an equal degree. 

And in an administration suit the right of an executor 
to retain for his debt is not affected by the circumstance 
that he is himself the plaintiff suing on behalf of him- 
self and all other the creditors, and that he has sub- 
mitted to account in the ordinary form of an administra- 
tion decree (c). 

And further, in a case where there were three executors, 
and one of them was also one of two joint creditors, he 
was allowed to retain in respect of his joint debt. It was 
argued in this case that the Act abolishing the distinction 
between specialty and simple contract debts (32 and 33 
Vict. c. 46), affected the right of retainer ; but Malins V.C., 
held that the right was not affected {d). 

But this right of retainer extends only to legal assets, 
and is not applicable to equitable assets; therefore, 

(c) Ex 'parte Camphell, Oamphell v. CcmipheU, 16 Ch. Div. 198. 

(d) Crowder v. Stewart, 16 Ch. Div. 369, 
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although real estate is by 3 and 4 WilL 4 , c. 1 04, made 
assets for payment of debts, it is only in equity, and the 
executor has no right of retainer ; nor where real, estate 
has in the first instance been sold to pay specialty debts, 
will the executor be entitled to retain out of personal 
property subsequently realized, the personal estate being 
insufficient to pay those debts in full for that species of 
property is primarily liable (e\ 

Administration with the Will annexed. 

Owing to the ignorance or forgetfulness of testators, it 
sometimes happens that no executor has been appointed 
by the will ; or it may be that the executor named is 
dead, or refuses to act ; the Court in such cases carries 
out the intention of the testator so far as possible, by 
appointing a person to administer the estate according 
to the terms of the will ; such person is known as the 
" administrator with the will annexed." Thus, where a 
testator gave directions by his will that such a person 
Executor should be his executor, but after his death no such person 
known. could be found, the Court granted letters of administra- 

tion with the will annexed to one of the residuary 
legatees, there being no appointment of an executor 
willing and competent to take probate (/). 
dying, or not Whenever an executor appointed in a will survives the 
whencit^. tcstator, but dies without having taken probate, and 

(e) Walt&rs t. Walters^ iS Ch. Div. 182. 
(/) Sawtell, In Goods of, 10 W. E. 782. 
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henever an executor named in a will is cited to take 

te, and does not appear to such citation, the right 

person in respect of the executorship shall 

and the representation to the testator and 

^n of his effects shall and may, without 

.ciation, go, devolve, and be committed 

as if such person had not been appointed 

« 

istration with the will annexed is usually granted To whom 

granted.' 

Court to the person who is most largely interested 

lie estate, on the supposition that he will perform his 

.uty best. The will itself usually shews who is the 

largest claimant ; when, however, the will does not afford 

this information, the Statutes of Distribution (h) stand in 

its place and point out the parties. 

Thus, where a married woman makes a will and ap- 
points no executor, the persons interested under the will 
are entitled to the grant in priority to the husband, who 
can only obtain the grant on their renunciation being 
filed in the registry (i). 

The residuary legatee having a beneficial interest is Residuary 
always preferred to the next of kin or the legatees, and ®8**^* 
this is so even when he is only a trustee and there is no 
residue (k). 

And when the residuary legatee has a beneficial inte- 

(g) 21 & 22 Vict. c. 95, 8. 16. 

(h) 22 & 23 Car. 2, c. lo; 29 Car. 2, c. 3 ; and i Jac. 2, c. 17. 

(t) Bailey, In Goods of, 9 W. R. 540. 

(k) Atkinson v. Bernard, 2 Phil. 320. 
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Widow and 
next of kin. 



Universal 
legatee. 



rest, his personal representatives have the same privi- 
lege ; but when he is only a trustee, then on his death 
the administration will go to those having a beneficial 
interest in the estate. 

Administration with the will annexed will be granted 
to the nominees of a married woman, the residuary 
legatee, without notice to her husband, when the residue 
is left to her separate use (l). 

The Court will not grant administration with the will 
annexed to the residuary legatee with the consent of 
the executor. It can only do so on the executor's 
renunciation of probate, or after a citation has been 
served upon him, upon his non-appearance within the 
prescribed time (m). 

The words '* legal heirs and theirs for ever" have been 
held to constitute the heir-at-law residuary legatee' of 
the personalty as well as the realty, and so to entitle 
him to a grant of administration cum testamento 
annexo (n). 

The widow or next of kin are the persons next entitled 
when they have an interest in the estate, but in case they 
have no such interest, their claim to administration may 
be postponed to those of legatees or creditors, but they, 
i.e., the widow and next of kin, must be cited {o). 

The universal legatee under a will which does not 

appoint an executor is entitled to administration with 

(I) Fine, In Goods of, 17 L. T. (KS.) 31. 

(m) Garrard v. Garrard, 2 L. R. P. 238. 

(n) Dixon, In Goods of, Todhimter v. Thompson, 4 P. D. 81. 

(0) West V. Willhy, 3 PhiL 381. 
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the will annexed, and not to probate according to the 
tenor (p). 

Where a testator gave all his property to his sole To nominees 

of person 

executor upon trust for such persons as B., a married having power 

of appoint- 

woman, should appoint ; the executor renounced, and B. ment. 
appointed to M. and J., who accepted the trust, all her 
interest under the will, and her right to letters of ad- 
ministration ; letters of administration with the will 
annexed, were accordingly granted to M. and J. {q). 

" Where any person shaU have died .... leaving a Court for 

special reason 

will affecting personal estate, but without having ap- may pass over 

those enttUed. 

pomted an executor thereof willing and competent to 
take probate, or where the executor shall at the time of 
the death of such person be resident out of the United 
Kingdom of Great Britain and Ireland, and it shall 
appear to the Court to be necessary or convenient in any 
such case, by reason of the insolvency of the estate of 
the deceased, or other special circumstances, to appoint 
some person to be the administrator of the personal 
estate of the deceased, or of any part of such personal 
estate, other than the person who, if this Act had not 
been passed, would by law have been entitled to a grant 
of administration of such personal estate, it shall not be 
obligatory upon the Court to grant administration .... 
to the person who, if this Act had not passed, would 
have been entitled thereto, but it shall be lawful for the 

(p) Oliphant, In Goods of, 6 Jur. (N.S.) 256. 
(2) Martindale, In Goods of, 4 Jur. (N.S.) 196. 

F 
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Court in its discretion to appoint snch person as the 
Court shall think fit to be such administrator upon his 
giving such security (if any) as the Court shall direct, 
and every such administration may be limited as the 
Court shall think fit" (r). 

Thus, where a bachelor who had gone to Austi^lia, 
and who had not been heard of for seven years, and 
whose father died intestate about two years and five 
months before the expiration of the seven years, and no 
representation had been taken out to the father's estate, 
administration with the will annexed was granted to 
the sister of the absent man, as one of his next of 

I 

kin (s). 

Again, where the Court was satisfied from the facts of 
the case that the testator intended to deprive his widow 
of all control over his property, it passed her over, and 
granted administration with the will annexed to the per- 
son indicated (t). 

But, on the other hand, the Court will not make a 
grant under this section to a party entitled to a grant in 
another character, e.g., a creditor (?*). 

Whenever the Court under the above section appoints 
an administrator other than the person who, prior to the 
Act, would have been entitled to the grant, the same 

must plainly appear in the * oath of the administrator, in 

• 
(r) 20 & 21 Yict. c. 77, s. 73. 
(s) Peek, In Goods 0/, 2 S. & T. 506. 
(f) Gosnahan, In Goods of, L. E». i P. & D. 183. 
(li) Favrweather, In Goods 0/, 2 S & T. 588, 
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the letters of administration, and in the administration 
bond {x). 

General administration will not be granted under 
sect. 7 3 above-mentioned to a person who before the Act 
would only have been entitled to a grant of administra- 
tion during the minority of an infant ; the Court not 
being empowered under that section to substitute one 
kind of administration for another, but only to put 
another person as administrator in the place of the 
person who would by law have been entitled to adminis- 
tration (y). 

But the Court will not exercise the power conferred 
on it by passing over a person entitled to a grant, i.e., the 
widow and residuary legatee, in favour of a creditor, when 
the insolvency of the estate is disputed (z). 

This Act only applies when no representation has been 
taken out to the estate of the deceased, but the Court has 
power also to grant in certain cases limited administration 
when grants have already been made. 

No letters of administration with the will annexed shall Time of 

issuing grants. 

issue until after the lapse of seven days from the death of 
the deceased unless under the direction of the judge or 
by order of two registrars («). 

When administration with the will annexed is applied After thtee 

years. 

for after tlie lapse of three years from the death of the 

(x) Rule 31, P. R. Non-C. 

(7/) Smith, In Goods of, 27 L. J. (P.) 105. 

(z) HawJce v. Wedderhurn, L. P. i P. & D. 549. 

(a) Rule 43, P. R. Non-0. 

F 2 
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deceased, the reason of the delay must be certified to the 
registrars as iu the case of probate (Jb). 
Bow obtained. Tlie procedure for obtaining the grant is the same as- 
that abeady noticed for obtaining probate (ante, p. 59), 
except that, in addition, the administrator must enter into* 
a bond, conditioned in double the value of the estate, for 
the due administration of the property ; and the oath of 
the administrator is to be so worded as to clear off all 
persons having a prior right to the grant, and the grant 
is on the face of it to shew how such prior interests have 
been cleared off (c). 

The usual oath of administrators, as well as that of 
executors and administrators with the will, is to be 
subscribed and sworn by them as an affidavit, and then 
filed in the registry (d). 

Every will, copy of a will, or other testamentary paper,, 
to which an executor or administrator with the will is- 
sworn, must be marked by such executor or administrator, 
and by the person before whom he is sworn (e). 

In the oath the administrator (like the executor) must 
specify the day on which the deceased died ; but if thi& 
cannot be done, the fact of the decease being certain, the 
registrars will allow the grant to be made upon a 
satisfactory explanation that a more precise date cannot 
be given. 

The registrars may in cases where they may deem it 
(6) Enle 45, P. E. I^'on-C, ante p. 33. 

(c) Rule 37, P. R. Non-0. 

(d) Exile 47, 1862. 

(e) Eule 49, 1862. 



ADMINISTRATION". 69 

necessary, require proof, in addition to the oath of the 

•executor or administrator, of the identity of the deceased • 
or of the party applying for the grant (/). 

Administration, 

As we have previously seen, all jurisdiction over the 
personal property of deceased persons who died intes- 
tate was in the hands of the ordinary, but by the 20 and 2 1 
Vict. c. jy, s. 4, all such jurisdiction and power was vested 
in the Court of Probate, and now in the Probate, 
Divorce, and Admiralty Division of the High Court of 
Justice. 

When therefore the deceased has died intestate it 
becomes necessary to apply for letters of administration 
to his estate and effects. 

All persons who are qualified to act as executors are 
also qualified to act as administrators, with the exception 
that as the administrator is required to give a bond as 
security for the due performance of his office, it follows 
that all persons who are unable to execute such a bond 
are in fact disqualified {g). 

Prior to the recent Married Women's Property Act, To whom 

V granted. 

1882, administration might be granted to a married 
woman if her husband consented thereto, for he must Married 

woman. 

have signed the administrator's bond, but where a married 
woman is sole legatee under a will which contains no 

(/) Eule 48, 1862. 

(g) Browne on Probate, 1 59. 
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appointment of an executor, and the property is left to 
her separate use, if the husband refused to execute the 
bond, or to consent to her taking administration, the 
Court would make the grant to her attorney (Ji). 
Cannot preju- But a wife could not prejudice the right of her 

dice husband's .. ^ . ,. -i-'ii* ji 11 1 

right. husband to clami admmistration through her, by re- 

nouncing her right, for he had an interest, and the grant 
must follow the interest; therefore the husband was 
entitled to take out administration in right of the wife to 
her next of kin deceased intestate, and she could not by 
renouncing in favour of a third person, i.e., a creditor of 
the deceased, deprive him of this right (i). 

But since the Married Women's Property Act, 1882,. 
{45 and 46 Vict. c. 75), a wife may accept the office of 
executrix or administratrix, and may act therein as if she 
were a feme sole, and she will be liable in respect and to 
the extent of her separate property for all breaches of 
trust and devastavits, and her husband will, it is 
apprehended, have no right to intermeddle, and will be 
free from all liability for his wife's acts (k). 

No person who renounces letters of administration of 
the personal estates and effects of a deceased person in 
one character, is to be allowed to take a representation to 
the same deceased in another character ; but this did not 
apply to the husband of a residuary legatee who signs a 
renunciation, executed by his wife, merely to signify 

Qi) Wa'H'en, In Goods of, L. R. i P. & M. 538. 

{i) Ha/ynes v. Matthews^ i S & T. 460. 

(h) Sees. 18, 24; and see Prideaux, I2tli Ed. vol. ii., p. 194. 
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liis consent thereto ; as a creditor he might take adminis- 
tration, notwithstanding his signature to such a docu- 
ment. And it is presumed that the wife's renuncia-tion 
would not now in any way afifect the husband (l). 

All persons rum comjpotes mentis, being incapable of Lunatics, 

idiots, &c. 

contracting, cannot execute the bond, and therefore will 
not be permitted to administer, and this exception also 
applies to a minor. 

It may be safely alleged that wherever a grant of Bankrupt, 
administration is made to a bankrupt, the Court will 
require him to give what is termed justifying security, 
that is, a security greater than would be required in any 
ordinary case for the due administration of the estate. 

The question of whether or no a felon is disqualified Felon, 
for acting as administrator seems now to be set at rest by 
the abolition of forfeiture for felony. (Act 33 and 34 
Vict. c. 23) (m). 

The following is the order in which the next of kin are 
entitled to claim administration. 

1. Husband or wife. 

2. Child or children. 

3. Grandchild or grandchildren. 

4. Great-grandcliildren or other lineal descendants. 

5. Father. 

6. Mother. 

7. Brothers and sisters. 

8. Grandfathers or grandmothers. 

(0 Rule 50, P. R. Non-C. j Biggs, In Goods of, L. R. i P. & M. 538. 
(m) Browne on Probate, 161. 
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9. Xephews and nieces, uncles and aunts, great- 
grandfathers or great-grandmothers. 
10. Great nephews, great nieces, cousins-german, 
great uncles, great aunts, great-grandfather's 
father, &c., all in the same being equally 
entitled (n). 
It follows from the above table that when the deceased 
was either a bachelor or a spinster, the father will be the 
first person entitled to the grant of administration. 
Persons It wiU be uscful to point out the manner and in 

what shares the estate of a deceased intestate is distri- 
buted ((?). 

If the intestate die leaving a husband he will be entitled 
absolutely to all the estate. 
In what If the intestate die leaving a widow and children, she 

will be entitled to one-third of the estate, and the children 
claiming per capita to the remainder ; and if any child be 
dead leaving issue, such issue, claiming per stirpes, will 
take the parents' share ; if there be no widow the children 
claim the whole. 

If there be no children or descendants the widow will 
take one-half, and the father as next of kin will take 
the rest ; if no father be living, then the mother, brothers, 
and sisters, claim in equal shares ; if any brother or sister 
shall have died leaving issue, such issue shall take the 
parents' share, provided the mother or a brother ot sister 

(n) Coote's Probate Practice, pp. 106, 107 ; and see Williams on 
Executors, 8th Ed. pp. 427-431. 
(0) See 22 & 23 Car. 2 c. 10. 29 Car. 2 c. i. And i Jac. 2 c. 17. 
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of the intestate be then living, subject in all cases to the 
"widow's moiety. 

Beyond the children of a deceased brother or sister, no 
right of representation exists. 

If there be no descendants, father, mother, brothers. Next of kin. 
sisters, or children of a deceased brother or sister, the 
widow wiU take half, and aU the next of kin in an equal 
degree will claim the remainder per capita, 

Nephews and nieces share with great-grandfathers, 
great-grandmothers, uncles and aunts, equally, all being 
in the third degree. 

If the intestate leave no widow or child, the father will 
take all ; and if there be no father, brother, or sister, or 
issue of a deceased brother or sister, the mother will be 
entitled to the whole, for no other kin than these are 
entitled to claim against her. If the deceased die No next of kin 

the Grown will 

leaving a widow, but no next of kin, she will claim half claim. . 
.and the remainder will pass to the Crown. 

Bastardy is the most usual cause of there being no 
Idn ; for as a bastard, is imllius filius, he can have no 
relations, unless he leave lawful issue ; therefore on the 
death of a bastard intestate leaving a widow, she will 
claim half, and the rest, or when no widow, the whole, 
will revert to the Crown. 

But although this is the rule in cases of intestacy, it 

is not so where the deceased left a will, for by the 

1 1 Geo. 4, and i Will. 4, c. 40, the executors are to be 

trustees for those who would be entitled under the 

.Statutes of Distribution to any residue not expressly 
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disposed of ; and by the 2nd sect, to that Act it is 
expressly provided that nothing therein contained shall 
afifect or prejudice any right to which any executor, if 
that Act had not been passed, would have been entitled, 
in cases where there is not any person who could claim 
under the Statutes of Distribution any undisposed of 
residue ; before this statute the rule was that where 
executors were appointed, and there was no gift of the 
residue express or implied, the executor took the residue 
beneficially by virtue of their appointment ; under this 
section, therefore, it has been decided that where there is 
no disposition of residue and there are no next of kin, 
the executors claim is better than that of the Crown {p). 

However, the Crown does not claim all the personal 
efifects of a deceased intestate, but after retaining a 
percentage, varying with the amount of the estate, dis- 
tributes the remainder among the natural relatives (q). 

And when a bastard having no relations, makes a will 
disposing of part only of his or her property, hut witlwnt 
appointing executors or without leaving executors wlw sur- 
vive liim or her, the Crown has a right to a grant, save 
and except, or to a cceterorum grant, but not to a 
general grant of administration, and the legatees have a 
right to a grant with the will annexed, limited to the 
property disposed of by the will (r). 
Wife's repre- When the husband survives the wife, but dies without 

sentatives. 

(y) In re Ktiowles Rose v. Chalk, 43 L. T. 152. 

(2) Royal Warrant, 25 th July, 1771. 

(r) EhoadeSf In Goods ofy L. R. i P. &. M, 119. 
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administering to her estate, his next of kin must become 
his legal representatives before they have any claim to 
administer to the wife's estate (s). 

In certain cases, however, the Court will pass over the 
husband without even citing him, as where the wife has 
obtained a protection order under the 2ist sect, of the 
• 20 and 21 Vict. c. 85, and as an order protecting pro- 
perty is to have the same efifect as a decree of judicial 
separation, the cases under the former heading are autho- 
rities as to the latter (t). 

The husband may also be passed over where the wife 
has obtained a decree of dissolution of marriage («) 

And if by the terms of a settlement giving separate 
property to a married woman the interest of the husband 
is to cease on the wife's death, he would not be entitled 
to administer, for the grant following the interest would 
go to her representatives (x). 

But it is presumed that the Married Women's Property 
Act, 1882, does not alter the general rule that a husband 
is entitled to administer his wife's estate. 

Where several next of kin are equally entitled, the Pnoripcfeji/i. 
Court as a rule will make the grant to the person first 
applying, without requiring the consent or renimciation 
of the others equal in degree, such grant is made of the 
whole property, and no power is reserved, as in probate, 

(») Crause, In Goods of, i S. & T. 146, 5 Jur. (N.S.) 687. 
(t) Norman, In Goods 0/, i S. & T. 513. 
. (u) Hay, In Goods of, 13 L. T. (N.S.) 335. 
(«) Fielder v. Hamger, 3 Hagg. E. E. 796. 
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Whole blood 
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to other parties to come in and administer ; and the 
Court will not in general make a grant to more than 
three persons, and, indeed, in all cases prefers a sole 
administration (y). 

When the parties are in an equal degree, the Court 
prefers the male to the female, but not so when such 
grant is opposed by those who have a majority of interests 
in the property (z). 

In any contest for administration between any person 
of the whole blood, and one of the half blood, the Court 
will give the preference to the whole blood (a), but when 
both claimants are of the same degree of blood, adminis- 
tration will as a rule be granted to the one who unites 

the majority of interests. 

» 

A creditor has no right to administration until all 
parties entitled to the grant in priority to him have been 
cited to take out letters of administration, and have 
failed so to do ; but he may cite the next of kin to accept 
administration, or to show cause why it should not be 
granted to tlie applicant, although his right of action is 
barred by the Statute of Limitations, and on their 
non-appearance he will be entitled to the grant, but the 
administration bond must be conditioned to distribute 
the assets rateably amongst the creditors (6). 

It is a matter of indifference whether he be a creditor 

(?/) WarwicJc (Earl of) v. GreviUe, i Phill, 126. 
(z) Iredale v. Ford, 7 W. E. 462. 
(a) Mercer v. Morland, 2 Lee, 499. 

(6) Coombs, In Goods of^ 14 W. E. 975 ; Coombs v. Coombs, 15 
W. E. 286. 
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by specialty or simple contract. The creditor before 
taking a grant must enter into a bond with two sureties to 
pay the other creditors 'pro rata, the Court ex ojffwio requir- 
ing it (c). 

An application by a creditor for a grant of administra- 
tion of the estate of a deceased intestate must be accom- 
panied by an affidavit of the amount and nature of the 
debt, and of the date when it was incurred (d). 

When two persons claiming in immediate succession to Commorientes, 
one another have perished in the same calamity, and 
administration is to be granted to the effects of one of 
them, the question as to which one survived the other 
frequently arises. In the absence of all evidence on the 
point, the presumption is that both parties died at the 
same moment ; but such presumption may be rebutted by 
evidence sufficient to satisfy the judge that there was a 
legal survivorship ; thus in a case where the question was 
which of two brothers, James and Charles, died first, and 
the evidence went to show that "James was an older, 
more robust and experienced mariner than Charles, 
and therefore more capable of preserving life on a 
sudden emergency," the Court came to the conclusion 
that James survived his brother, and decreed accord- 
ingly (e). 

But in many cases there can be no evidence whatever 
as to survivorship, and then the rule is that when any 

« 

(c) Brackenhury, L. E. 2 P. & D. 273. 

(d) MauHtz von Weeen, In Goods of, 43 L. T. 582. 

(e) SilUck V. Booth, 6 Jur. 142. 
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party dies possessed of property, the right to any such 
property passes to his next of kin ; and administration 
will be granted accordingly (/). 

When granted. No letters of administration shall issue until after the 
lapse of fourteen days from the death of the deceased, 
unless under the direction of the judge or by order of 
two registrars (g). 

Delay. As with probate, or administration with the will 

annexed, so with simple administration, when the grant 
is not applied for within three years of the death "of the 
intestate, the reason of the delay is to be certified to the 
registrars (h). 

How obtained. The proccss of obtaining a grant of letters of adminis- 
tration, is much the same as that already detailed for 
administration with the will annexed, except that there is 
no will to be engrossed, and in all three cases it must be 
remembered that the affidavit of the executor or adminis- 
trator must have attached to it full particulars of the per- 
sonal estate of the deceased (i). 

The bond. The bond given by administrators with the will annexed, 

or without, is made with one or more surety or sureties, 
conditioned for duly collecting, getting in, and adminis- 
tering the personal estate of the deceased ; such bond 
shall be in double the amount under which the estate and 
effects are sworn, unless the Court or the registrar, as the 

(/) SatteHhwaite v. Towel, i Curt. R. 706. 
{g) Rule 44, P. R. Non-0. 
Qi) Rule 45, P. R. Non-C. 
{{) 44 Yict. c. 12. 
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case may be, shall in any case think fit to direct the same 
to be reduced (k). 

Administration bonds are to be attested by an officer 
of the principal registry, by a district registrar, or by a 
commissioner or other person now or hereafter to be 
authorized to administer oaths ; but in no case are they 
to be attested by the solicitor of the party who executes 
them. The signature of the administrator to such bonds, 
if not taken in the principal registry, must be attested by 
the same person who administers the oath to such adminis- 
trator (I), 

"Where the estate is under £20 or £50, it is .the 
practice of the Court to require only one surety to the 
bond (m). 

The Court has no power under any circumstances to 
dispense with the bond altogether {n). 

But the Court may dispense with sureties taking only 
the bond of the principal upon sufficient ground being 
shewn, e.g., where the estate is in the hands of the Court 
of Chancery (0). 

But under the above section (82) the Court has Redaction of 

penalty. 

power to direct the amount of the penalty of a bond 

to be reduced, thus where an administration was taken 

out for an estate under £20,000, and a bond and a penalty 

of double that sum was entered into; but an unexpected 

Qc) 20 & 21 Vict. c. 77, S8. 81, 82. 
{I) Etde 38(1862). 
(m) Ooote's Probate Practice, p. 99. 
(n) Fowls, in Goods of, 34 L- J. (P-) 55. 
(0) Cleverly, In Goods 0/, 2 S. & T. 335 . 
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addition to the estate being received, it became necessary 
to reswear the amount under £25,000, the registrars were 
directed to receive a separate bond in tjae penalty of 
£10,000, and that, with the one already executed, should 
be sufficient Q?). 

And again, where the estate was sworn under £3,000, 
and the debts of the intestate only amounted to £45, the 
penalty was reduced, and the administratrix (the only 
person entitled to the deceased's personalty) was allowed 
to enter into a bond with sureties for double the amount 
of the debts (q). 
Sureties. Two sureties are always joined in the bond ; with one 

exception, in addition to the one already mentioned, 
viz., that of a husband or his representative, adminis- 
tering to the estate of the wife, in which case only 
one surety is joined, whatever be the amount of the 
estate. 

As a general rule sureties to administration bonds are 
not called upon to justify, but in certain cases they may 
be ; thus the Court may direct justifying security to be 
given by the administrator if a next of kin apply for 
it ; (r) also where a grant is made to a legatee, the 
Court may direct such security to the extent of the 
legacy; (s) as to creditors, they are not in general 
entitled to require the securities to justify (that is to 

(p) Weir, In Goods of, 2 L. T. (N.S. 191. 
(q) Gent, In Goods of, i Sw. & Tr. 54. 
(r) Coppin v. Dillon, 4 Hagg. 376. 
(e) Pichering v. Pichermg, i Hagg. 480. 
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prove their means) ; but this rule will be departed from 
if a strong case be shewn for the departure {t). 

There is always this important difference with regard Duties of 

executors and 

to the duties of executors and administrators; that an admiuistraton. 
executor's power being given him by the will, com- 
mences from the death, but an administrator, being 
only an officer appointed by the Court, cannot act until 
letters of administration are taken out to the intestate's 
estate. • 

The following are the duties of executors and adminis- 
trators alike, and should be discharged in the order given 
below. 

1. The deceased should be buried in a manner suitable 
to the estate. 

2. Probate or administration should be taken out. 

3. The goods and effects of the deceased should be 
collected. 

4. The debts should be paid in due order. 

5. The executor should then pay the legacies and carry 
out the instructions in the will ; and the administrator 
should distribute the estate amongst those entitled 
(ante p. 72), and this duty may also fall upon an executor, 
as where the will has not disposed of all the property {u). 

Prior to the 1 1 Geo. 4 and i Will. 4, c. 40, when no Formerly 

executor took 

residuary legatee had been appointed by the will, the residue for his 
executor took the undisposed of residue for his own 

{t) Hughes v. Gooh, i Lee 386. Coote's Probate, icx). 
(u) Browne's Principles and Practice of the Court of Probate, 
1873, 206, et eeq, 

G 
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benefit, but by that statute it is enacted (x) that when 
any person shall by will be appointed an executor, such 
executor shall be deemed to be a trustee for the person 
or persons who would be entitled to the estate under the 
Statute of Distributions, in respect of any residue not 
directly disposed of; unless it shall appear by the will, 
or codicil thereto, that the person so appointed executor 
was intended to take such residue. 
Retainer. An executor who proves, or an administrator, has the 

privilege of retaining any debt due to him from the estate 
in preference to any other creditors of equal degree. 

But this right of retainer does not constitute him 
a secured creditor within the meaning of sect. lo of the 
Judicature Act, 1875, and his right to retain is not 
afifected by that section (y). 

Limited grants. 

In all ordinary cases of grants of probate, or of ad- 
ministration with the will annexed, or of simple adminis- 
tration, the power given to the personal representatives 
extends to all the personal estate of the deceased, and 
lasts for the life of the grantee, and in the case of an 
executor may be passed on by him after his death ; but 
cases may and do arise in which the circumstances will 
not warrant the Court in making a full and complete 
grant, and consequently a grant limited in some particular 
manner will be issued. 

(x) Sect. I. 

{y) Lee v. Nuttall, L. E. 12 Ch. Div. 61. 
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limited grants may be said to consist of three classes : 

1. Grants limited in duration. 

2. Grants limited to a particular property. 

3. Grants limited to some particular purpose. 

In duration. 
Where an original will or codicil has been lost, but a Unta lost wiu 

, - _ _ _ befonncL 

true copy has been preserved, the executor may, on 
proving that such will was executed, and was in existence 
at the testator's death, but has since been lost, take 
probate limited until the original will be found, and 
when the will is in existence at the testator's death, but 
its contents are not known, administration limited in like 
manner will be granted (2;). 

Where at the expiration of twelve calendar months Durame 

absetUia, 

from the death of any testator, if the executor or executors 
to whom probate of the ivUl shall have been granted shall 
be then residing out of the jurisdiction of the Court; 
administration "limited for the purpose to become and 
be made a party to a bill or bills to be exhibited against 
the administrator in any of his Majesty's Courts of 
Equity, and to carry the decrees into effect, but not 
further or otherwise," may be granted upon the applica- 
tion of a creditor, next of kin, or legatee (a). 

This Act, it will be observed, only applied to executors 
who had taken out probate, but by the Court of Probate 
Act, 1857, t^is privilege was extended to cases where 

(z) Campbell, Be, 2 Hag. Eccl. Eep. 555. 
(a) 38 Geo. 3» c. 87, ss. i, 3. 

g2 
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administration has been granted to a person residing out 
of the jurisdiction (&). 

And it is provided by the i8th sect, of tjie 21 and 22 
Vict. c. 95, that "the Act of 38 Geo. III. c. 87, and of 
the Probate Act, shall be extended to all executors and 
administrators residing out of the jurisdiction of Her 
Majesty's Courts of Law and Equity, whether it be or 
be not intended to institute proceedings in the Court of 
Chancery, and to all grants made before and subsequently 
to the passing of the last-mentioned Act/' This grant 
is obtained by making an application 'to the registrar, 
supported by afl&davit, proving the absence of the executor 
or administrator, and showing with what property it is 
proposed to deal, and the administration will usually be 
limited thereto ; the oath and bond are settled in the 
registry, and the grant is then delivered to the applicant. 

All these cases, however, only apply when probate or 
administration has been abeady taken out ; we have 
before seen that the Court has power also to grant 
administration when no representation has been obtained 
(ante, p. 62). 

An executor of an executor is within the provisions of 
the above-mentioned Acts, so that if he reside out of the 
jurisdiction of the Court of Probate at the expiration of 
twelve calendar months from the death of the testator, 
administration may be granted to a creditor, next of kin, 
or legatee (c). 

(J) 20 & 21 Yict. c. 77 J s. 74. 

(c) Qrant, In Goods of, L. E. i P. D. 435. 
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Where an executor is at the time of probate, or after- Jhtranu 

demmUtu 

wards becomes, lunatic, or where a person entitled to 
administration becomes lunatic before obtaining the 
grant, a grant of administration will in general be made 
to his committee limited to the period of lunacy (d). 

But the grant of this administration is in the discretion 
of the Court, no party being of right entitled to it, but 
the general practice is to give it to the committee, if one 
has been appointed (e). 

Such grants cease on the recovery of the lunatic or 
the death of the administrator, in the first case a fresh 
grant will be made to the party himself, and in the second 
to the next of kin or a new committee. 

Where an infant is executor, administration (with the Dwraiue 
will annexed) will be granted to the guardian of such 
infant, or to such other person as the Court may think 
fit, limited to the infant's minority (/). 

Grants of administration may be made to guardians of 
minors and infants for their use and benefit, and elections 
by minors of their next of kin or next friend as the case 
may be, wiU be required (g). 

In cases of infants not having a testamentary guardian^ infants, 

gnardiAn 

or a guardian appointed by the High Court of Chancery, aasigned. 
a guardian must be assigned by order of the judge, or of 
one of the registrars; the registrar's order is to be founded 

(d) Alford V. Alford, 3 Jnr. (N.S.) 990. 

(e) South/mead, In Goods of, 3 Curt. 28. 

(/) 3^ Creo. 3, c. 87, 8. 6 ; and see Williams on Executors, 8th 
Ed., p. I, bk. 5, ch. 3, 8. 3. 
ig) Rule 33, P. E. Non-O. 
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on affidavit, shewing that the proposed guardieui is either 
de facto next of kin of the infants, or that their next of 
kin de fa/io has renounced his or her right to the 
guardianship, and consents to the assignment of the 
proposed guardian, and that such proposed guardian is 
ready to undertake the duty (A). 

Where there are both minors and infants, the guardian 
elected by the minors may act for the infants without 
being specially assigned to them, provided' the object in 
view is to take a grant. If the object be to renounce a 
grants the guardian must be specially assigned to the 
infants by order of the judge, or of a registrar (^). 
Minon, If the person entitled be under the age of seven years 

infants. 

he is an infant, and in that case a guardian must be 
assigned to him, if over that age, but under twenty-one, 
he is styled a minor, and may elect his guardian, and 
where the person entitled to administer is an infant, 
administration may be granted to some person for the 
use of the infant, limited to the time of his coming of 
age. 

A father has the first right to the guardianship of his 

infant children, and next to him persons by him by deed 

or will appointed, but such persons may for special reasons 

be disregarded by the Court. 

Election, how A minor may make his election either in open Court 

made. 

or by deed duly executed by him, and attested in the 



usual manner. 



(fe) Rule 34, P. R. Non-O. 
(i) Rule 35, P. R. Kon-O. 
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But the Court is not bound by the election so made, it 
may refuse to grant administration to the person chosen, 
but there must be reasons for the refusal (k). 

And a testamentary guardian has a right to adminis- 
tration for the use and benefit of minors in preference to 
the guardian elected by them (/). 

" Pending any suit touching the validity of the wiU of Pendente lite. 
any deceased person, or for obtaining, recalling, or 
revoking any probate or grant of administration; the 
Court of Probate may appoint any administrator of the 
personal estate of such deceased person ; and the adminis- 
trator so appointed shall have all the rights and powers 
of a general administrator, other than the right of dis- 
tributing the residue of such personal estate, and every 
such administrator shall be subject to the immediate 
control of the Court and act under its direction" (m). 

The above provisions now apply to the case of appeals 
to the House of Lords under the Act (n). 

But administration pendente lite will not be granted 
without special cause ; the necessity for such grant must 
clearly appear (o). 

The Court of Probate may nominate any administrator Receiver of 

real estate. 

appomted as aforesaid, or any other person, to be receiver 
of the real estate of any person, pending suit in the Court 

(k) West and Smith v. WUlhyy 3 Phill. 379. 

(I) Morris, In Goods of,2 S. & T. 360. 

(m) 20 & 21 Vict. c. 77, 8. 70. 

(n) 21 & 22 Vict. c. 95, B. 22. 

(0) Maskeline v. Harrison, 2 Leo, 258. 
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touching the validity of any will of such deceased peraon, 
by which his real estate may be affected; and such 
receiver shall have power to receive all rents and profits 
of such real estate, and such powers of letting and 
managing such real estate as the Court may direct (p). 

To a particular Property, 

J)e hawU non. Where an executor to whom probate has been granted, 
or an administrator, dies before he has fully carried out 
the trusts of the will, or completed the distribution of 
the estate, it becomes necessary to provide for the complete 
carrying out of the object for which the grant was made 
in the first instance. 

In such cases a new representative may be appointed 
by the Court for the purpose of carrying on the repre- 
sentation. 

The grant made in such a case is known as a grant 
de bonis non administratis, or more shortly de bonis non. 

Chain of repre- No such grant is necessary where an executor, dying 
before completing the distribution of the estate, appoints 
an executor of his will, the second executor proving his 
testator's will becomes ipso facto executor of the prior 
will, keeping up the representation as if by a chain, for 
an executor is presumed to be a person in whom the 
testator puts particular trust, and he is therefore permitted 
to pass on his interest ; and the second executor cannot 
take probate of the one will and renounce the other. 

(p) 20 & 21 Yict. c. 77t 8. 71. 
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But to make the chain complete, the first executor 
must have proved the will, for where an executor dies 
without having obtained probate, the right of such 
executor wholly ceases, and the representation to the 
estate and efifects of the testator devolves as if no executor 
had been appointed (q). 

The rule, however, is different in the case of the executor Administrator 

of executor, or 

dying intestate, for the administrator being an officer vice versd, no 

, , , ^ , . , , representation. 

appomted by the Court cannot be said to be a person m 
whom the testator reposed any confidence, the chain is 
therefore said to be broken, and administration de bonis 
own will be granted to the residuary legatee or to others 
who would have been entitled to an original grant. 

It follows from the above that neither the administrator 
of an administrator, nor the executor of an administrator, 
is entitled to carry on the representation. The Court 
will admit into this kind of administration all renunciants 
of former grants ; thus the sole executrix and universal 
legatee who has renounced probate may afterwards take 
administration de bonis nan in the latter character (r). 

And the Court will grant administration to a cestui Ceuui gue 

tnist. 

que trust limited to the trust fund, when the trustee is 
dead, and the parties entitled to represent him have been 
cited, but where there are several parties interested the 
grant will be limited to the interest of the applicant, 
unless the otlier interested parties concur (s), 

(q) 21 & 22 Ykt. c 95, 8. 16. 

(r) Whedwrighi, In Goods of, L. E. 3 P. Div. 71. 

W P^99 y- Chamberlain, i S. & T. 527. 
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And where specific property is bequeathed by a will, 
which contains no residuary clause, administration with 
the will annexed may be granted to the legatee limited 
to the amount of his interest (t). 

And the Court may grant administration limited to 
property situated in this country passing under a foreign 
will on proof that the will is in accordance with the law 
of the land where made (u). 

To a particular Purpose, 
Adcottigenda When it appears to the Court that it is necessary on 

bona, 

account of the perishable or precarious nature of the 
property, it will at once make a grant of administration 
ad colligenda bona. The purposes for which such a grant 
will generally be allowed, are for collecting the effects 
and personal estate of the deceased, giving receipts for 
debts when paid, and generally for the doing of any act 
which cannot be delayed. 

Where proceedings in Chancery had been taken by 
persons having claims on the estate of an intestate against 
his widow, who was alleged to have possessed herself of 
part of the estate, but who had not taken out letters of 
adminstration, a receiver was appointed by the Court of 
Chancery to collect, get in, and receive the estate, and to 
apply to the Court of Probate for administration, which, 
after all parties entitled had been cited, was granted {x), 

(f) Watson, In Goods of, i S. & T. no. 

(tt) Dost AVy Khan, In the Goods of, 6 P. D. 6, 

{x) Mayer, In Goods of, L. R. 3 P. I). 39. 
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And it has been decided that where it is for the benefit 
of the absent or unknown next of kin, the Court will 
direct an adminstrator ad collig&nda iona to dispose of the 
property or any portion of it by sale (y). 

When the proper representatives of the deceased will Ad litem. 
not act, and it is necessary that the interests of the 
deceased should be represented in any proceedings, 
adminstration, ad litem, will be granted. 

It is enacted by the 1 5 and 1 6 Vict. c. 86, s. 44, that 
if in any suit or other proceeding before the Court of 
Chancery there shall be no legal personal representative 
of any deceased person interested in the matters in 
question, the Court may either proceed without such 
person, or may appoint some person to represent such 
estate for the purposes of the suit on such notices, and to 
such persons as the Court shall think fit, and any 
order so made shall bind the estate of such deceased 
person. 

Letters of administration with the will annexed, or Save and 

, ^ except. 

probate ot a will, may be granted by the Court, save and 
except any particular fund or portion of the estate, when- 
ever the facts of the case require such a limited grant ; 
thus, where a wife has made a will under a power, the 
Court may before the executor has proved the will, grant 
administration to the husband, save and except such 
portion as she was empowered to dispose of by will. 

It is evident that the cases before mentioned of limited Cceterorum. 
grants may not exhaust all the property of the deceased, 
(y) Schtoertfeger, In Goods of, L. E. i P. D. 424. 
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and it therefore becomes necessary to apply for a supple- 
mental grant to comprise the remainder of the property, 
such a grant is known as administration coBterorum bono- 
rum ; thus, in the instance given above, when the executor 
of the married woman has already taken limited probate, 
the husband or his representatives may take administra- 
tion of the remainder of her property. 

As appears above, such a grant if made hefore the 
executor has taken probate would be a grant save and 
except. 
Cessate. When administration has been granted limited for 

some special time, or until some particular event or con- 
tingency should happen, it becomes necessary upon the 
effluxion of the time, or the happening of the event, to 
issue a new grant, such further administration being 
known as a cessate, or supplemental grant. 



Revocation of Grants, 

The Court has full power to alter or revoke any grant 
upon good reason for such alteration or revocation being 
shewn. 
Obtained by The grant may be revoked on account of the same 

fraud. ^ *' 

having been obtained by fraud, either by having made 
some directly false statement, or by clandestine and 
underhand conduct, in having kept back from the know- 
ledge of the Court something of which it should have 

r 

been informed ; or the grant may be revoked by reason 
of the same having become useless, or that the estate 
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could not be duly admiiustered if tho grant were to 
remain in force. 

The registrars will not revoke a grant where it is 
possible to rectify an error in it by alteration, and for 
either purpose they require to be satisfied by afl&davit of 
the necessity. 

Grants are revoked in such instances as : — 

Where application is made for probate by two or more 
executors, and one dies before the grant is sealed. 

Where a person obtaining the grant is not of full age. 

Where administration has been taken on the suggestion 
that deceased died intestate, and a will is subsequently 
found. 

Grants are altered where the date of death, names 
or residence of intestate or administrators are in- 
correct ; or where the intestate is described as a bachelor 
without parent, but in fact died a widower, without child 
or parent, or in any such case of wrong recital, where the 
same administrator is still entitled to the grant (z). 

Caveats, 

Any person intending to oppose the issuing of a grant 
of probate or letters of administration must either 
personally or by his solicitor enter a caveat in the 
principal or in a district registry (a). 

A caveat shall bear date on the day it is entered, and 

(2) Browne's Probate Practice, p. 265. 
(a) Bule 59, P. E. Non-C. 



94 CAVEATS. 

shall remain in force for six months only, and then expire 
and be of no effect, but it may be renewed from time to 
time (6). 
Effect of. When a caveat is duly entered, the effect is to prevent 

any grant of probate or letters of administration being 
made in respect of the property mentioned in' the caveat, 
but this only lasts so long as the caveat remains in force, 
or until it is warned. 
Warning. When any party is desirous of obtaining a grant, and 

a caveat has been duly entered, he must obtain from the 
registrar a warning to the caveat. 
Form of. In form, a warning is a notice to the person on whose 

behalf the caveat was lodged requiring him to enter an 
appearance within six days, and warning him that in the 
event of no such appearance being entered the Court will 
proceed to do all such acts, matters, and things as may be 
needful. 

The proceedings now become contentious ; it is not 
proposed to enter into the subject at any length, as the 
practice is now governed by the orders and rules under 
the Judicature Acts ; but it is hoped that the following 
may be found of use : — 

The first step to take is to issue a writ of summons 
endorsed with a statement generally of the nature of the 
claim made or relief sought (c). 

In probate actions the endorsements shall shew whether 
the plaintiff claims as creditor, executor, administrator, 

(6) Eule 6o, P. R. Non-C. 

(c) Jud. Act, 1875, Ord. i, Rule i. 
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residuary legatee, next of kin, heir at law, devisee, or in 
any and what other character (d). 

An affidavit verifying the endorsements must be made 
and filed (e). 

Appearance must be entered in London at the Central Appeannoe. 
Office, and notice of the appearance entered shall be 
forthwith given to the Probate Registry (/). 

Any person not named in the writ may intervene and 
appear in the action on filing an affidavit showing how 
he is interested in the estate of the deceased {g). 

In case the defendant does not appear the plaintiff Default of 

ftppeanmoe. 

may file an affidavit of service, and deliver his statement 
of claim, and the action is to proceed as if such party 
had appeared, for he cannot, as in ordinary money claims, 
sign judgment by default (h). 

Before a person can be permitted to contest a will the Parties mnst 
party propounding it has a right to caU on him to shew i'^*^ 
that he has some interest. 

The want of interest might be objected to at any time, 
but more especially before issue joined. As the affidavit 
verifying the writ and the endorsement of the latter 
discloses the plaintiflfs interest, the objection can, if 
desirable, be taken after service of the writ (i). 

The rules of probate pleading of 1862 are repealed, Pleading*. 

{d) Jud. Act, 1875, Ord. 3, Eule 5. 

(e) Bnle 13, C. B., 1862. 

(/) Enles of Supreme Court, April, 1880. 

(g) Order 12, Eule 16. 

{h) Order 19, Etde 9. 

(t) Dixon on Probate^ P- 419* 
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and the tegnlataoos as to pleadings in the other divisions 
of the High Court of Justice now apply to the Probate 
Diviskin, it is not, therefore, proposed to state them at 
length here, but the following points should be noted : — 
of The plaintiff's statement of claim in ordinary cases 
must be delivered within six weeks from the appearance 
of the defendant or from the time limited for his appear- 
ance in case he has made default, but whero the defend- 
ant has appeared the plaintiff shall not be compelled to 
deliver it until the expiration of eight days after the 
defendant has filed his affidavit as to scripts {k). 

By rule 30, C.R 1862, in testamentary causes, the 
plaintiff and defendant, within eight days of appearance 
on the part of the defendant, are to file their affidavits 
as to scripts whether they have or have not any script in 
their possession. 

By rule 3 1 every script which has at any time been 
made by or under the direction of the testator, whether a 
will, codicil draft of a will or codicil, or written instruc- 
tions for the same, of which the deponent has any 
knowledge, is to be specified in his affidavit, and every 
script in the custody or under the control of the party 
making the affidavit is to be annexed thereto and depo- 
sited therewith in the registry. 

And by rule 32 no party to the cause, nor his solicitor, 
shall be at liberty, except by leave of the judge or of one 
of the registrars of the principal registry, to inspect the 
affidavits or the scripts annexed thereto, filed by any 

(h) Order 21, Rule 2. 
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other party until his own affidavit as to scripts shall 
have heen filed. 

Where the plaintiff intends to dispute the interest of Denial of 
the defendant, he should, in his statement of claim, state 
that he denies the defendant's interest (l). 

The party opposing a will may with his defence give Statement of 

defence. 

notice to the party setting up the will that he merely 
insists upon the will being proved in solemn form of law, 
and only intends to cross-examine the witnesses produced 
in support of the will, and he shall thereupon be at 
liberty to do so, and shall be subject to the same liabi- 
lities in respect of costs as he would have been under 
similar circumstances according to the practice of the 
Court of Probate (m). 

If the defendant make default in filing and delivering 
a defence, the action may proceed notwithstanding such 
default. 

The orders and rules under the Judicature Acts apply- Trial, 
ing to trials of probate actions, are not inserted here, 
and for further information the student is referred to 
books dealing especially with practice. 



Costs. 



The costs of and incidental to all proceedings in the 
Probate Division are in the discretion of the judge, and 
he may direct that any party to the suit be condemned 

(T) Medcalfy. James, 2$ W. E. 63 P. D. 
(m) Order 22^ Eole 1 1. 

H 
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to pay all or any part of such costs, provided that where 
any action issue is tried by a jury, the costs shall follow 

the event unless upon application made at the trial for 

good cause shewn the judge before whom such action or 

issue is tried shall otherwise order {n). 

(n) Supreme Court of Judicattire Act, 1875, Order 55; and see 
Gamett v. Bradley, 48 L. T. E. 186, 
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Formerly there was no judicial power in England to 
grant a dissolution of the marriage contract, for the Canon 
Law did not admit of such a decree^ considering the bond 
of marriage as indissoluble. 

But the Ecclesiastical Courts could grant divorces & Diyoree a 
Toensd et thoro for two causes, adultery and cruelty. 

A sentence of divorce d meiisd et thoro in effect declared 
"that the said A. B. ought be be divorced from bed, 
board, and mutual cohabitation with the said C. D., her 
husband, until they shall be reconciled to each other" (a), 
and cautioned each party not to remarry in the lifetime 
of each other (6). 

Some time after the Bef ormation, an absolute dissolution private Acts, 
of marriage was obtained through the medium of a power 
stronger than the law, viz., by a Private Act of Parliament 
for each particular case. 



(a) Gonset. 279; Oughton, tit. 215. 
(6) Can. 107 of 1603. 
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The system of granting absolute divorces by means of 
special Acts of Parliament, seems to have commenced 
with Lord De Eoos's case, followed by Lord Macclesfield's 
and the Duke of Norfolk's in 1698 (c)'. 

New Act. It was, however, found that the law as it then stood 

would not meet the exigencies of modern society, accord- 
ingly an Act was passed known as the Matrimonial Causes 
Act, i857(20&2i Vict. c. 8 5 ), which, after reciting that 
it was expedient to amend the law relating to divorce, 
and to constitute a Court with exclusive jurisdiction in 
matters matrimonial in England, and with authority in 
certain cases to decree a dissolution of marriage, enacted 
that '' as soon as this Act shall come into operation all 
jurisdiction now vested in or exercisable by any Ecclesias- 
tical Court or person in England in respect of divorces 
d mensd et tkoro, suits of nullity of marriage, suits for 
restitution of conjugal rights, or jactitation of marriage, 
and in all causes, suits, and matters matrimonial, except 
in cases of marriage licences, shall belong to, and be 
vested in. Her Majesty, and such jurisdiction, together 
with the jurisdiction conferred by this Act, shall be 
exercised in the name of Her Majesty, in a Court of Ee- 
cord to be called the Court for Divorce and Matrimonial 
Causes" {d). 

Now Divorce, And now, by the 36 & 37 Vict. c. 66, s. 16, the Court 

* for Divorce and Matrimonial Causes is, with the Court of 

Probate, and the Court of Admiralty, formed into the 

(c) Boger's Ecclesiastical Law, p. 326, note. 

(d) Sect. 6. 
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Probate^ Divorce, and Admiralty Division of the High 
Court of Justice. 

And there was assigned to such Division all causes and 
matters then pending in the Court for Divorce and 
Matrimonial Causes ; and all causes and matters which 
would have been within the exclusive cognizance of the 
Court for Divorce and Matrimonial Causes (e). 

All rules and orders in force at the commencement of Former roles 

in force 

the Act in the Court for Divorce and Matrimonial Causas 
are to remain in force except so far as they are expressly 
varied by the first schedule thereto, or any rules to be 
made thereafter (/). 

No alteration has been made in the procediure, for it is 
provided by rule 62 that " nothing in these rules shall 
afifect the practice or procedure in ... . proceedings for 
divorce or other matrimonial causes/' the practice therefore 
remains as formerly. Before inquiring into the powers 
thus given to the Court, we must first see what circum- 
stances and conditions are necessary to give it jurisdiction, 
and we find that the following elements must be con- 
sidered : — 

1. Allegiance. 

2. DomiciL 

3. Place of marriage ; and 

4. Place of delictum. 

I. Allegiance is the tie or ligamen which binds the AUegUmce. 

(e) Ibid. 8. 34. 

(/) 38 & 39 'V'ict. c. 77, s. 18. 
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Children of 
ambassador 
natural-bom 
subjects. 



Definition. 



subject to the king, in retnm for the protection which 
the king affords the subject .... which cannot be for- 
feited, cancelled^ or altered by any change of time, place, 
or circumstance, nor of anything but the united concur- 
rence of the legislature (g). 

Any person bom outside the sovereign's dominions is 
not a subject of, or in allegiance to, that sovereign, unless, 
indeed, he come within the provisions of any of the 
Naturalization Acts. 

But the children of an ambassador born abroad have 
always been held to be natural-bom subjects, for the 
ambassador is presumed to be resident in the country he 
represents j and any woman married, or to be married, 
to a natural-bom subject, or an alien who has been 
naturalized, shall be deemed and taken to be herself 
naturalized, and have all the rights and remedies of a 
natural-bom subject (h). 

2. Domicil : by this word " we mean home, the per- 
manent home" (i). 

The question of domicil primd facie is more a question 
of fact than of law (k). 

" It is obvious, without the light of direct judicial 
authority, that no nation should arrogate to itself power 
to dissolve marriage contracts of foreigners not domiciled 
within its jurisdictional limits, and that no free State, 



{g) I Black. Oom. 369. 

(h) 7 & 8 Vict. c. 66, B. 16. 

(t) Wicker v. HiMne, 4 Jur. (N.8.) 938, per Lord Cranworth. 

(h) Bempole v. Johnstone, 3 Vesey. 201. 
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regardful of its rights or its dignity, should ever, by 
acquiescence or otherwise, recognize any such assumed 
right of intermeddling with its domestic institutions by 
any foreign State." (Z). 

There are three kinds of domicil : 

(a,) Domicil of origin. 
(6.) Domicil by choice, 
(c.) Domicil by law. 

Domicil of origin is not necessarily the place of one's Domicil of 
birth, but the home of the parents ; thus the domicil of 
origin of the son of an Englishman born during a visit of 
his parents to foreign parts, would not be that of the 
actual place of his birth, but would follow that of the 
father (m). To change his domicil of origin a man 
must voluntarily fix his abode in a country not his 
country of origin, with the intention of permanently 
residing there ; the domicil so acquired will be put an 
end to simply by abandoning it, without the necessity of 
acquiring a new domicil of choice, and the domicil of 
origin wiQ then revert (n). 

Where issue is joined on the question of domicil the 
burden of proof is on the party setting up the abandon- 
ment of the domicil of origin (0), 

Domicil by choice : 

The fact of a person living at a certain place is primd Domicil by 

choice. 
(Z) Moffuvre v. Maguvre. 7 Dana's Kentucky Eieports, 185. 

(m) Somerville v. 8omerviUe, 5 Vesey, 750. 

(n) King v. Foxwell, L. E. 3 Oh. D. 518. 

(0) Orookenden v. FuUer, 29 L. J. P. & M. i. 



I06 DIVORCE AND MATRIMONIAL CAUSES. 

facie evidence that he is domiciled there, and those who 
wish to deny it must rebut such presumption, but the 
residence must be voluntary, for a constrained residence 
in a foreign country will not cause the loss of domicil {p). 
So where a Scotchman entered the English naval service, 
and remained in it until his death, it was held that he 
had not lost his domicil of origin (y). 
Declarations Mere declarations of an intention to renounce the 

not sufficient. 

domicil of origin and acquire a new one, are not sufficient, 
but there must be in addition an actual residence in the 
chosen country with the animus manendi (7'). 

Thus, where a Frenchman had lived twenty-seven years 
in England, during the greater part of which time he 
was a partner in an English house of business, and had 
married successively two English Protestant wives, though 
himself a Koman Catholic, and made his will in the 
English form, and left his property in a manner incon- 
sistent with French law; but upon an action being 
brought to establish a French domicil, it was proved 
that he had made several parol declarations of an inten- 
tion to return to France, when^he had made his fortune, it 
was held that his acts manifested an intention to acquire 
an English domicil, and that his declarations of intention 
to return to France, were not sufficient to rebut the con- 
clusions to be derived from the facts of his life, especially 
of his English marriages (s). 

{jp) D*OrleanB {Duchess), In Goods of, 1 Sw. & Tr. 253. 
(q) Brown v. Smith, 21 L. J. (Ch.) 356. 
(r) Aihman v. Aihmcm, 3 Macq. H. L. Cas. 854. 
(«) Boucet V. Oeogliegan, L. E. 9 Ch. Div. 441. 
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The permanent residence of the wife and children is an 
important consideration in determining the question of a 
man's domicile (t). 

DomicU given by the law : D^^j^jl ^^ 

By this term is meant the domicil of persons dependent ^*^" 
on others, whose domicil will depend on and follow the 
domicil of those on whom they depend, thus by marriage Husband's 

domicil ba- 
the domicil of the husband becomes that of the wife, and comes that 

of wife 

she cannot acquire a separate domicil for herself, though 
the husband may have been guilty of misconduct sufl&cient 
to found a defence to a suit for restitution of conjugal 
rights (u). A wife's remedy for matrimonial wrongs must 
be usually sought in the place of her husband's domicil. 
The English Divorce Court has no jurisdiction in a suit 
by a wife for restitution of conjugal rights against a 
foreigner who has quitted this country (x). 

And where a woman, deserted by her husband, and 
having acquired a domicil in England, and instituted a 
suit for dissolution of marriage on the ground of adultery 
(committed in Jersey) and desertion, it was held that even 
if she could acquire a distinct domicil in this country 
without a decree of judicial separation, she could not 
make her husband liable to the lex fori of her new 
domicil "(y). 

The husband's domicil is still that of the wife even 

(t) Piatt V. Attorney-General of New South Wales, L. K. 3 App. 
Cas. 336. 
(w) Yelverton v. Yelverton, 29 L. J. (P. M. & A.) 34. 
(x) Firehrace v. Fvrehrace, L. R. 4 P. D. 63. 
(y) Le Sueur v. Le Suewr, L. E. i P. D. 139. 
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where the parties are living apart under a deed of 
separation, but the presumption fails after a decree of 
judicial separation. 
Father's domi- The domicil of a child follows that of the father, and 

cil is child's. , _ 

he cannot during his minority acquire another («), and 
on the death of the father any domicil acquired by the 
mother becomes that of the infant (a). 

It will be seen, therefore, that the Courts of the 
country where the parties are domiciled have power to 
hear and determine matrimonial causes there ; and it 
has now been decided, that even where the marriage 
took place in England, the husband being at the time 
domiciled in Scotland, as the domicil of the husband 
becomes that of the wife, the Courts in Scotland were 
properly authorized to grant a divorce, and that the 
English Court would recognize and act upon it, even 
when the decree was made upon grounds which would 
not have sufficed in England (&). 
locus con- 3. We have now to consider the locvs contractus, i.e,, 

the place where the marriage was solemnized. " The 
Court is a Court for England, not for the United 
Kingdom, or for Great Britain, and for the purposes of 
this jurisdiction Ireland and Scotland are to be deemed 
foreign countries, equally with France 01: Spain^' (c). 
Wales and the town of Berwick-on-Tweed are included 

(z) Bomerville v. Somerville, 5 Vesey. 750. 
(a) PoUmger v. Wightman, 3 Mer. 67. 
(h) Harvey Y.Farniey 48 L. T. 273. 

(c) Yelverton v. Ydverton, i Sw. & Tr. 586, ^^^ Sir C. Cress* 
well. 
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in the term England (rf), but no other towns or districts 
and no colonies. 

As we have seen, the marriage having been solemnized 
in England, may have great weight in determining a 
question of domicil, p. 1 06. 

The Court has power to declare void a marriage 
contracted here where both parties are domiciled abroad, 
if by the law of the foreign country there is some 
absolute impediment to the marriage ; for " it is a well 
recognized principle of law that the question of personal 
incapacity to enter into any contract is to be decided by 
the law of domicil." The English Court will therefore 
take note of the foreign law. 

But the validity of a marriage in England, one party 
being domiciled here, must, though the domicil of the other 
be foreign, be decided according to the law of England ; 
thus, where G. B., a Portuguese, but domiciled in England, 
married in England J. S., a Portuguese lady, domiciled in 
Portugal, who was his first cousin, and therefore by the 
law of Portugal incapable (except by papal dispensation) 
of contracting marriage with him, the English Court held 
the marriage valid, and further that the ignorance of the 
parties as to the elBfects of Portuguese law upon the validity 
of the marriage could not affect the marriage (e), 

4. Place of delictum : 

This is purely a question of fact, and is taken into Place of 

delictum J ques' 

consideration in determining questions of jurisdiction. tionof fact. 

(d) 20 Geo. 2, c. 42, s. 3. 

(e) SoUomanfor (otherwise Be Bairos) v. De Batros, L. R. 2 P. D. 
81 ; 3 P. D. I, 5 P. D. 94. 
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Allegiance. 



Doxnicil. 



Thus, "where the marriage was solemmzed at Gibraltar 
between a Frenchman and an Englishwoman, but the 
husband's domicil was French, and the wife presented a 
petition for dissolution of marriage on the grounds of 
adultery and desertion, on its being proved that the 
adultery and the greater part of the desertion occurred in 
England, it was held that the Court had power to dissolve 
the marriage (/). 

The jurisdiction of the Court is beyond doubt when 
all the before-mentioned ingredients are English, nor can 
there be any doubt as to the failure of the jurisdiction 
when none of such essentials are present. 

An English-bom subject does not by acquiring a 
foreign domicil throw ofif his allegiance to the Crown, 
and may still take advantage of, and is subject to, 
its laws; thus where two English-bom subjects were 
married in England, but the husband acquired a 
domicil in America and there committed adultery, it 
was held that the Court had jurisdiction to dissolve the 
marriage {g). 

In this case it will be seen the allegiance and locus 
contractus alone were English. 

Wlien the husband is domiciled in England, but the 
marriage was solemnized between foreigners, in a foreign 
country, and the marital offence complained of also took 
place abroad, the Court has jurisdiction to dissolve the 



(/) Niboyet v. Nihoyet, L. R. 4 P. Div. i. 
(g) Deck v. Decfc, 29 L. J. (P. M. & A.) 129, 
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marriage; thus domicil alone is sufficient to give the 
Court jurisdiction (/i). 

The Court has also power to inquire into the validity of Place of 

marriage. 

a marriage contracted in this country between foreigners 
domiciled abroad (i) ; for this purpose, therefore, the 
place of marriage being English will give the Court 
power to make the decree of nullity sought for. 

Whether the Court would have the power to dissolve 
a marriage, when the place of marriage alone is English, 
appears now to be decided by the case of Sottomayer 
V. De Barros (ante,^, 109), and in another case where the 
marriage took place in England, but the evidence adduced 
was not sufficiently clear to prove the domicil foreign, 
the Court did not consider itself bound to inquire into 
the question of jurisdiction, and accordingly made the 
decree (k). 

And it has now been decided in the recent case of Locm delteti. 
Niboyet v. Niboyet (p. no) that when either party is an 
English subject, and the whole or part of the delictum 
occurs here, the Court has jurisdiction to dissolve the 
marriage. 

When a respondent wishes to object to the jurisdiction Must appear 

I.. A, under protest. 

of the Court he should appear under protest, for if he 
appear absolutely, he will not be allowed afterwards to 
dispute the jurisdiction of the Court (J), 

Nor can any respondent who has entered an absolute 

{h) Brodie v. Brodie, 30 L. J. (P. M. & A.) 185. 

(t) Simonin v. Mallac, 2 L. T. (N.S.) 327 ; and see p. 72. 

(h) Bond V. Bond, 8 W. R. 630 ; and see p. 72. 

(I) Ibid, and see Bule 22. 
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Lunatics. 



Committee 
may act. 



liioon. 



appearance withdraw it, for the purpose of appearing 
under protest to enable him to plead to the jurisdic- 
tion (m). 

It is now decided that the lunacy of the respondent is 

m 

no answer to a suit for dissolution of marriage, and that 
under the 31st sect, of the 20 & 21 Vict. c. 85, a husband 
is absolutely entitled to a decree of dissolution, on proof 
of the wife's adultery, unless any of the acts mentioned 
hereafter as absolute or discretionary offences are proved 
against him (71). 

A committee duly appointed of a person found by 
inquisition to be of imsound mind, may take out a cita- 
tion, and prosecute a suit on behalf of such person as 
a petitioner, or enter an appearance, intervene, or pro- 
ceed with the defence of such person as a respondent ; 
if no committee has been appointed, application is to be 
made to a registrar, who will assign a guardian to the 
person of unsound mind for the above purposes (0). 

A father may be appointed guardian ad litem to his 
son, a minor, to obtain a divorce by reason of the wife's 
adultery (p). And a minor above the age of seven years 
may elect any one or more of his or her next of kin or 
next friends as guardians, for the purpose of proceeding 
on his or her behalf as petitioner, respondent, or 
intervener in a cause, but when under that age a 



(m) Moore v. Moore, 5 Ir. R. Eq. 371, Mat. Ca. 

(n) Moi'dcuunt v. Moncrieffe, L. B. 2 H. of L. Sc. App. 374. 

(0) Rule 196. 

(p) Morgan v. Morgcm, 2 Curt, 679. 
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guardian shall be assigned to him by one of the 
registrars (q). 

In cases, then, where the Court has jurisdiction it is Dissolution, 
empowered to dissolve a marriage (i) on the petition of 
the husband, on the ground that since the celebration 
of the marriage the wife has been guilty of adultery ; 
and (2) on the petition of the wife, showing that since 
such marriage the husband has been guilty of incestuous 
adultery, or of bigamy with adultery, or of rape, or of sodomy 
or beastiality, or of adultery coupled with such cruelty 
as without adultery would have entitled her to a divorce 
a mensd et thoro ; or of adultery coupled with desertion 
without reasonable excuse for two years or upwards (r). 

Where an undefended suit (in which no appearance 
had been entered on behalf of the respondent) for dLsso- 
lution on the ground of the respondent's adultery and 
cruelty was part heard, and the Court was satisfied with 
the evidence adduced on behalf of the petitioner in 
confirmation of the charge of adultery alleged against 
the respondent, but adjourned the case for the produc- 
tion of further evidence as to the alleged charges of 
cruelty, the Court granted leave to amend the peti- 
tion by adding the charge of desertion, the requisite two 
years, though complete at the time of making the appli- 
cation, not having been completed until subsequent to the 
filing of the petition in the suit (s). 

(2) Rules 105, 107. 

(r) 20 & 21 Yict. c. 85, s. 51. 

(fi) KeUl&weU v. Kettlewell, 41 L. T. 739 P. D. 

I 
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The Court is empowered in addition to the power of 
dissolving marriages before mentioned, to pronounce the 
following principal decrees : 

1. Judicial separation (t). ' 

2. Nullity of marriage (u). 

3. Jactitation of marriage (t). 

4. Eestitution of conjugal rights (u). 

• And also the following subsidiary decrees : 

5. Alimony to the wife : (u) 

6. Settlements to be made on the innocent party (x). 

7. That the custody of any children be given to 

either party, and as to their maintenance and 
education (y), 

8. Damages against an adulterer, and as to their 

application (z). 

9. That a decree of judicial separation already ob- 

tained be reversed (a). 

Petition by To enable a wife to obtain a decree for dissolution of 

wife 

marriage we have seen that it will not be sufficient for 
her to prove adultery only, on the part of the husband, 
but there must be in conjunction therewith some one or 
more of the additional oflfences required by the Act (6), 

(t) 20 ;fe 21 Yict. c. 85, ss. 6, 7, 16. 

(u) Ibid. s. 32. 

{x) Ibid, s, 45. ' 

iy) Ibid. 8. 35.' 

{z) Ibid. 8. 33. 

(a) Ibid, 8. 23. 

(&) Ante, p. 113. 
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but that adultery alone on the part of the wife will enable 
the husband to obtain a dissolution. 

Antenuptial adultery cannot be charged as a ground 
for dissolution, even in conjunction with adultery and 
cruelty subsequent to the marriage (c). 

There are two classes of defences to this petition — Defences 

absolute. 

absolute and discretionary. 

The absolute defences, i.e., defences on which being 
proved the Court is bound to dismiss the petition, are : 

1. An absolute denial of the facts alleged. 

2. Connivance. 

3. Collusion. 

4. Condonation. 

The discretionary defences are : Discretionary. 

1. Adultery of petitioner. 

2. Unreasonable delay in presenting or proceeding 

with the petition. 

3. Cruelty by the petitioner. 

4. Desertion or wilful separation without reasonable 

excuse before the adultery. 

5. Such wilful misconduct as has conduced to the 

adultery (d). 

Little need be said as to an absolute denial of the fact, Absolute 

denial ; 

which denial may be of any material fact, as the adulteiy, no affidavit, 
the marriage, &c. This defence being a bare denial need 
not be accompanied by any affidavit (e). 

(c) Fitzgerald v. Fitzgerald, 1 1 W. R. p. 85. 

(d) Browne on Divorce and Matrimonial Causes, p. 92. 

(e) Ibid. p. 87, 

I 2 
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Conniyanoe. 



Intention. 



Every answer which contains more than a bare denial 
of facts must be accompanied by an affidavit verifying the 
additional matter, such affidavit being filed with the 
answer (/). 

Connivance arises where the husband encourages or 
permits certain intercourse, or leaves the wife in such a 
position that adultery is the natural consequence, and he 
intended that such should be the result. 

But it is not sufficient that the husband's conduct 
actually occasioned the wife's adultery, but it must be^ 
shewn also that he intended it should have that efiFect {g\ 

It is purely a question ot intention, therefore thought^ 
less conduct on the part of the husband, if unaccompanied 
by wrongful designs, will not constitute connivance (A). 

But where the husband knowing that the wife is living 
in adultery, takes no steps to terminate such connection 
nor in any way interferes with her actions, he is guilty of 
connivance (i). 

And if a person employed by the husband to watch 
his wife for the purpose of obtaining evidence of her 
adultery, brings about an act of adultery, the husband 
cannot obtain a decree of dissolution on the ground of 
such adultery, although he may not have directed or 
authorized his agent to bring it about (Jc). 

And a husband who, in consideration of the co-re- 

(/) Eule 30, 1865. 

{g) Ha/rris v. Harris, 2 Hag. 376. 

(h) Hoare v. Soa/re, 3 Hag. 137. 

(i) MicheUon v. MicheUon, 3 Hag. 147. 

(Jc) Qoiver v. Qowei* and others, 2 L. R. P. 428. 
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spondent's agreement to pay him a sum of money, with- 
draws from a suit for dissolution of marriage on the 
ground of adultery of the wife, without condoning her 
offence by resuming cohabitation, or stipulating for her 
future good conduct, or making a provision for her main- 
tenance, is guilty of connivance, and cannot maintain a suit 
for dissolution of marriage on the ground of the wife's 
subsequent adultery with the same person (I), 

Dr. Lushington described collusion to be the permit- Collurion. 
ting of a false case to be substantiated, or keeping back a 
just defence. 

Collusion, as contemplated by the statute 20 & 2 1 Vict, 
c. 85, appears to have a wider scope than formerly, and 
will include a conspiracy in presenting, or proceeding 
upon, the petition, whereas formerly, collusion meant an 
agreement between the parties to commit the ofTence 
itself (m). 

It was held by the Court in the case of Barnes v. Barnes 
that the fact that the husband before and after the 
institution of the suit, had frequently given the wife 
money not to oppose the suit, established collusion (n). 

A husband before commencing a suit for dissolution 
agreed with his wife that if the petition were not opposed 
he would pay all costs ; the Court held that the parties 
were guilty of collusion (0). 

{I) CHpps V. Gipps, 33 L. J. (P. M. & A.) 161. 

{m) Pritchard's Law and Practice of the Divorce Court, pp. 6, 82. 

(n) 37 L. J. (P. & M.) 86. 

(0) Bacon v. Bacon, 25 W. R. 560. 
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An agreement between the parties that relevant 
evidence shall be withheld amounts to collusion (/?). 
Petitioner But the petitioner must be a party to the collusion, 

xnnst be party 

to collusion, therefore where the wife and the adulterer made arrange- 
ments to which the petitioner was not a party, the bill 
was passed (q). 

Condonation. " Condonation is forgiveness of a conjugal oifence with 

Definition. 

full knowledge of all the circumstances" (r). Dr. Lush- 
ington says : " A return to connubial intercourse is 
primd facie a condonation of past adultery and previous 
cruelty" (s). 

There need not, however, be express words of forgive- 
ness ; acts • are. sufl&cient, and indeed words, however 
strong, can at the highest only be regarded as imperfect 
forgiveness, and unless followed by something which 
amounts to a reconciliation and to a reinstatement of the 
wife in the condition she was in before she transgressed, 
it must remain incomplete {t). 
Forgiveness on But condonation is not absolute forgiveness, but for- 

condition only. 

giveness only on the implied condition that the offence 
shall not be repeated, and that the other party shall be 
treated with conjugal kindness, and therefore on the 
commission of a subsequent offence the prior condoned 

(p) Hannen, P., in Bacon v. Bacon, 25 W. E. 560. 

(q) Browne on Divorce, p. 114; Be Matthyssen's Bivorce, 78 
H. of L. Journal, 851. 

(r) Peacock v. Beacocky 27 L. J. (P. & M.) 70, per the Judge 
Ordinary. 

(s) Snow V. Snow, 2 Notes of Cases Suppl., 113. 

{i) Keats v. Keata, 28 L. J. (P. & M.) 78, p&r Lord Chebnsford. 
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offence will be revived, nor need the offences be ejusd&m 
generis. Thus, where the adultery complained of in the 
petition for dissolution has been condoned, it will be Revival of 

condoned 

revived by subsequent cruelty (u), and adultery willoflfenoe. 
revive prior cruelty (»). Hie rule, however, as to the 
revival of condoned cruelty is somewhat different. Dr. 
Lushington in Evans v. Evans (y) lays it down that the 
general principle recognized by various decisions (though 
there may be some exceptions) " is that in order to revive 
cruelty that has been condoned there must be something 
of the same kind — it is not necessary that it should be 
so strong as the original cruelty, but something to shew 
that the husband continues of the same disposition, and 
in the same state of mind, and that there is a well- 
groimded fear that he would be guilty of the same acts 
of cruelty originally complained oV 

So condoned cruelty is not revived by subsequent 
desertion {z). 

And where a wife had entered into a voluntary deed 
of separation, in which it had been covenanted on her 
behalf that she should not in any future proceedings 
against her husband plead any offence which had been 
then committed by him, and she had subsequently filed a 
petition for dissolution of her marriage on the grounds of 
his adultery and cruelty, but had failed to establish the 

(u) Dv/rant v. Bur ant, i Hag. 761. 

(x) Palmer v. Palmer, 22 L. J. (P. & M.) 124. 

(y) 2 "Notes of Cases, 474. 

(z) HaH V. Sart, 2 Spink, E. & A. 193. 
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cruelty alleged to have been cominitted subsequent to 
the date of execution of the deed of separation ; it was 
held that the covenant was binding on'her, and that the 
' subsequent adultery did not revive the previous cruelty, 
and therefore she was only entitled to a decree of judicial 
separation (a). 

But subsequent adultery will revive previously con- 
doned desertion (h). 

We now come to discretionary defences, i.e., defences 
on which, when proved, the Court may or may not dis- 
miss the petition. 

Adultery of the petitioner : the Court has a discretion 
under the 31st section of the Act whether to pronounce 
the decree or not, upon such adultery being proved ; but 
such liberty is only exercised according to certain rules. 
Lord Penzance, in the case mentioned below (c), states 
that " there are cases in which the adultery has been 
committed under such circumstances that it ought not in 
justice to stand in the way of a decree." Thus, where 
the respondent, who was living in adultery, contrived to 
make the petitioner believe she was dead; on this he 
married again, then finding his. mistake he sued for a 
divorce, the adultery of the petitioner on the second mar- 
riage was held not to deprive him of his remedy (d). 

Also, where the adultery was committed through fear 



(a) Eose v. Boee, 7 P. D. 225. 

(b) Blandford v. Blandford, 48 L. T. 238. 

(c) Morgan v. Morgan and Porter, ly W. R. 688. 

(d) Joseph V. Josephf 13 W. R. 291, 
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of the husband's threats or in consequence of his 
violence (e). 

Again, where a decree nisi having been pronounced, 
the petitioner married again, being under the impression 
that he might legally do so, the Court in its discretion . 
made the decree absolute (/). 

2. Unreasonable delay in presenting or proceeding Delay, 
upon the petition. 

The Court is not bound to pronounce the decree if it 
shall be satisfied that the petitioner has been guilty of 
unreasonable delay in presenting or prosecuting the 
petition (g). 

It is not, however, in every case that delay is a bar to 
relief, but it is an important ingredient, and must be 
explained, or the Court will not grant relief (h). 

Thus it has been held that want of means was a Want of 
sufficient excuse, although many years had elapsed JJ^on! *^ 
between the adultery and the presentation of the 
petition (i). 

And in a recent case the petitioner obtained in 1878 
a decree of judicial separation, but declined to take a 
decree of dissolution, as he expected his wife would 
return to him. This, however, she did not do, and in 

I 

1882 the petitioner asked for a decree of dissolution of 
marriage, which was refused on the ground of delay, but 

(e) Coleman v. Coleman, 14 W. R. 291. 

(/) Noble V. Noble and Godman, L. B.. i P. & D. 691. 

{g) 20 & 21 Vict c. 85, 8. 31. 

(7i) BouUing v. BotiUing, 33 L. J. (P. M. & A) 33. 

(t) Harrison v. Harrison, L. E. 3 P. & M. 193. 
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on appeal the Court allowed the petitioner to give in 
evidence as reasons for the delay want of means and his 
hopes that the wife would return, and made the decree 
nid, the previous decree of judicial separation being held 
to be no bar (j). 

Again, where the adultery complained of was com- 
mitted in 1 866, but the petitioner was unable to give 
evidence in his own behalf (which evidence was material) 
until after 1869, when the Evidence Act, 1869 (k), 
enabled him so to do, the delay was . held to be duly 
accounted for (I). 

3. Cruelty by the petitioner. It is in the option of 
the Court whether or not to pronounce the decree if it 
appear that there has been cruelty by the petitioner (m). 

As to what constitutes cruelty, it is stated that the 
causes must be grave and weighty, and such as shew an 
absolute impossibility that the duties of married life can 
be discharged. Proof must be given of a reasonable 
apprehension of bodily hurt, the Court is not to wait until 
the injuty is actually done, but the apprehension must be 
reasonable, not merely arising from diseased sensibility of 
mind (n). 

It is not requisite that there should be many acts, for 
if one act should be of that description that it may be 



(j) Mason v. Mason, 48 L. T. 290. 

(Aj) 32 & 33 Vict. c. 68, s. 3. 

(I) Wilson V. Wilson, L. E. 2 P. & M. 435. 

(m) 20 & 21 Yict. c. 85, fi. 31. 

(n) Evans v. Evans, 1 Consist. Rep. p. 37, per Lord Stowell. 
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considered likely to occur again, and to occur with real 
suffering, that will authorize the Court to interfere (0). 

Again the cruelty complained of may be indirect, thus Indirect or 

ooDStrnctive. 

if the husband so grossly illtreat a child in the presence 
of the mother as to affect her health, he would be guilty 
of constructive cruelty (p). 

4« Desertion or wilful separation without excuse before Desertion, 
the adultery* 

Desertion when pleaded as a defence to a suit for 
dissolution need not be for two years, or, indeed, for any 
stated time (q). 

It seems that the desertion contemplated by the section Whatis. 
means something equivalent to leaving the respondent 
destitute (r). 

But a husband may be guilty of desertion, even if he 
do not leave the wife absolutely destitute ; thus if the 
cohabitation be put an end to without the consent of 
the wife, and without any intention of renewing it, the 
offence may be complete, for she is entitled to her 
husband's society, and the protection of his name and 
home («). 

To constitute a reasonable excuse the reason alleged What is 

reasonable 

must be a grave and weighty one, and upon which the excuse. 
Court could found a decree of judicial separation ; thus 

(0) WestmecUh v. WeBtmeath, 2 Hag. SuppL p. 71. 
(p) Birch V. Birch, 21 W. B. 463 ; Matming ▼. Manning, 6 Ir. B. 
Eq. 417. 
(q) Browne's Law & Prac. in Divorce and Mat. Canses, p. 117. 
(r) ScuweU v. H<uwell, 29 L. J. (P. & M.) 21. 
(«) Yeatman v. YecUman, L. B. i P. & D. 489. 
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cruelty or adultery would constitute reasonable excuses. 
And perhaps also gross habits of intoxication, ungovern- 
able fury of temper, gross impropriety of conduct falling 
short of adultery {t). 

But mere fmilty of temper is not sufficient (u). 

And where a husband obtained from his wife an 
agreement that tliey should live apart from each other, 
which they accordingly did, and she subsequently com- 
mitted adultery, it was held that under the circumstances 
he had deserted her, and that a petition by him for 
dissolution of the marriage must be dismissed {x). 

But where the husband had left the wife for the 

purpose of finding employment, but could not, and did 

not support her, it was held that this was not desertion, 

" the husband not having wilfully absented himself, but 

of necessity" (3^). 

Neglect or S« Such wilful neglect or misconduct as has conduced 

misconduct. ^ ^^^ adultery. 

The Court may refuse to make the decree on this being 

proved (z). 
Must conduce The wilful misconduct must directly conduce to the 
directly. ^ adultery ; thus, where the husband had been sentenced 

to transportation, and during his absence the wife was 



(t) Pritchaard on Div* p. 9. 
(u) Yeatman v. Yeatmcm, L. R, i P. & D. 489. 
(aj) Bagg v. Dagg, 7 P. D. 17. For an instance of a " reasonable 
excuse" see Proctor v. ProetoTf 34 L. J. (P. M. & A.) 99. 
(y) Thompson v. Thompson, 27 L, J. (P. & M.) 65. 
(2) 20 & 21 Vict. c. 85, s. 31. 
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guilty of adultery, it was held that this absence though 
the indirect, was not the direct cause (a). 

The conviction and imprisonment of a wife for an 
offence against the criminal law is no justification for 
refusing further to cohabit with her, and if such refusal 
tends to bring about her adultery the Court will not 
grant her husband a decree for dissolution of their 
marriage (6). 

But where the husband, having married a woman of 
loose character, separated from her without reasonable 
excuse, and induced her to reside in chambers in Eegent 
Street, away from all friends, it was held that his mis- 
conduct in placing her in such temptation, had directly 
conduced to the adultery (c). 

A husband and wife are competent to make a binding 
agreement for compromise of a divorce suit, and may do so 
during the course of the trial, and the Court (Chancery 
Division) have power to enforce specific performance of 
such an agreement without infringing the Judicature Act 
prohibiting interference with proceedings pending in 
another branch of the Court (d). 

It is enacted by the 23 & 24 Vict. c. 114, s. 7, that The decree nisi 

in first 

every decree for a divorce shall in the first instance be a instance. 
decre nisi, not to be made absolute till after the expira- 
tion of such time, not less than three montJis (e), from the 

(a) Cv/wrmtgton v. Cunnrngton cmd Nolle, 28 L. J. (P. & M.) loi. 
(J>) WilUamson v. WiUicmiBon, 46, L. T. 920. . 

(c) Baylia v. Ba/ylis, Teevan, and Cooper, 2 L. J. (P. & M.) 89. 

(d) Hart v. Hart, 18 Ch. Div. 670. 

(e) 29 & 30 Vict- c. 32, 8. 3, enlarged this time to six months. 
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pronouncing thereof, as the Court shall by general or 
special order from time to time direct, and during that 
period mvy person shall be at liberty to shew cause why 
the said decree should not be made absolute, by reason 
of the same having been obtained by collusion, or that 
material facts have not been brought before the Court, 
and the Court may then make the decree absolute, or 
reverse the decree nisi, or require further inquiry, or 
otherwise, as justice may require, and that at any time 

Intervention, before the decree is made absolute any person may 
give information to her Majesty's Proctor of any matter 
material to the due decision of the case, who may 
thereupon take such steps as the Attorney-General may 
deem necessary ; and if from such information the said 
proctor shall suspect that any of the parties to the suit 
have been acting in collusion, for the purpose of obtaining 
a divorce contrary to the justice of the case, he may, 
under the direction of the Attorney-General and by leave 
of the Court, intervene in the suit, alleging such collusion, 
and retain counsel, and subpoena witnesses to prove it, 
and the Court may order the costs thereof to be paid 
by the parties, including a wife if she have separate 
property. 

Any person Under this enactment it will be seen that any person 

may intervene. 

may intervene, even any one of the general public, 
having no interest in the case, and the Queen's Proctor 
may intervene either in his oflScial capacity or as a pri- 
vate individual ; but it was decided (/) that when he 

(/) Bowen v. Boxoen and Evans, 3 Sw. & Tr. 530. 
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intervened as only one of the general public, the Court 
had no power to condemn the petitioner in the costs of Co«t«. 
the intervention ; this has, however, been altered, for by 
the Matrimonial Causes Act, 1878 (41 Vict. c. 19), it is 
enacted (g) that where the Queen's Proctor or any other 
person shall intervene or shew cause against a decree 
nisiy or proceeding for nullity of marriage, the Court may 
make such order as to the costs of the Queen's Proctor, 
or of any other person who should so intervene, as may 
seem just, and the Queen's Proctor, or any other person 
as aforesaid, shall be entitled to recover such costs in like 
maimer as in other cases. 

The Queen's Proctor intervening is not limited to the 
plea of collusion, but may plead any matter material to 
the due decision of the case (A). 

The Court has power to shorten the period between the 
decree nisi and the decree absolute, but in the absence of 
special circumstances will not do so, even by a few days, 
although such refusal shall have the effect of delaying 
the decree absolute for three months, and the application 
may have only been rendered necessary from the fact 
that during a whole term the Court had been unable to 
take cases in the list in which the suit had been entered (i). 
As an instance of "special circumstances," the case of 
Fitzgerald v. Fitzgerald may be cited, where it was con- 
sidered that the Queen's Proctor having intervened twice, 

ig) Sect. I. 

Qi) Sottomayer v. Be Barros, 5 P. D. 94. 

(i) Bippingdll v. Bippingall, 48 L. T. 126. 
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the object of suspending the decree absolute had been 
folly attained (k). 

Where the Queen's Proctor has intervened, and there- 
upon the suit has been abandoned without payment of 
costs, the Court will order the matter to be placed in the 
reserved lists until payment of the Queen's Proctor's 
costs (/). 

The decree when made is, as we have seen, only nisi 
in the first instance, and it would seem that between the 
period of the decree nisi and the decree absolute (six 
months) the parties are considered as still married, that 
is so far that any illicit connection either party may form 
is adultery, and the Court on the application to make 
the decree absolute must take notice of all material facts 
up to that time (m), not previously brought before it, and 
consequently any adultery committed subsequently to 
the decree and nisi ; such adultery therefore becomes 
a discretionary defence {tC). 

But where the petitioner, having obtained a decree nisi, 
married again, believing that the decree had been made 
absolute, the Court, the Queen's Proctor not opposing, 
made the decree absolute (o). 

The decree nisi can only be made absolute at the 
suit of the innocent party, therefore a wife proved to 
have committed adultery cannot apply for the decree 

% 31 L. T. 270. 

(Z) Collins V. Collins, 44 L. T. 31. 

(w) 23 & 24 Yict. c. 144, s. 7. 

(n) JSulse V. Hulse and Tavemor, L. B. 2 F. & D. 259. 

(0) Wickham v. Wickhavfit 6 P. D. 11. 
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to be made absolute though the husband delay doing 
so (j>). 

Where a decree nid has been pronounced, but the 
respondent has obtained a new trial, with, however, a 
like result to the first, the Court will, the Queen's Proctor 
not intervening, make the decree absolute at the expira- 
tion of six months from the Jlrst trial (q). 

Neither party to the suit is at liberty to mariy again 
before the decree is made absolute, or where there is a 
right of appeal, until either the time limited for appealing 
has passed, or the result of the appeal is that the marriage 
is declared to be dissolved (r). 

In all cases, except petitions for dissolution or for 
nullity of marriage, the aggrieved party had formerly a 
right of appeal to the full Court, but since the Supreme 
Court of Judicature Act, 1881, these appeals now lie to 
the Court of Appeal, and from thence, in some cases, as 
will be seen later on, to the House of Lords (s). 

In the cases of petitions for dissolution or for nullity 
of a marriage the appeal lies to the House of Lords direct, 
for by 31 and 32 Vic. 77 s. 3 it is enacted that — 

Either party dissatisfied with the final decision of the Appeal. 
Court on any petition for dissolution, or nullity, may 
within one month from the pronouncing thereof appeal 
therefrom to the House of Lords, and on the hearing of 

ip) Ousey V. Ousey, L. E. i P. Div. 56. 
(2) Sheffield v. Sheffield, 29 W. E. 523. 
(r) 20 & 21 Yict. c. 85, 8. 57. 
(«) 44 & 45 Vict c. 68, B. 9. 

K 
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any such appeal, the House of Lords may either dismiss 
the appeal or reverse the decree, or remit the case to be 
dealt with in all respects as the House of Lords shall 
direct ; provided always, that in suits for dissolution of 
marriage, no respondent or co-respondent not appearing 
and defending tHe suit on the occasion of the decree nisi 
being made shall have any right of appeal to the House 
of Lords against the decree when made absolute, unless 
the Court upon application made at the time of the pro- 
nouncing of the decree absolute shall see fit to permit 
an appeal. 

" The decision of the Court of Appeal on any question 
arising under the Acts relating to divorce and matrimonial 
causes, or to the declaration of legitimacy, shall be final, 
except where the decision either is upon the grant or 
refusal of a decree on a petition for dissolution or nullity 
of marriage, or for a declaration of legitimacy, or is upon 
a question of law on which the Court of Appeal give 
leave to appeal, and save as aforesaid no appeal shall lie 
to the House of Lords under the said Acts." 

Subject to any order made by the House of Lords in 
accordance with the Appellate Jurisdiction Act, 1876, 
every such appeal is to be brought within one month 
after the decision appealed against is pronounced by the 
Court of Appeal of the House of Lords in their sitting, 
or if not then, within fourteen days after the House of 
Lords next sits (t). 

No appeal from an order aisoltUe for dissolution or 

(t) 44 & 45 Yict. c. 68, s. 9. 
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nulKt7 ^^ marriage, shall henceforth lie in favour of any 
party who, having had time and opportunity to appeal 
from the decree nid on which such order may be founded, 
shall not have appealed therefrom (it). 

Where there is no right of appeal the parties are at 
liberty to marry again at any time after the decree 
absolute (x). 

All parties to the suit in which the decree appealed 
against was made should be cited to appear in the appeal. 

After a decree of divorce the choses in action of the Chosea in 

action of wife's 

wife which have not been reduced into possession belong separate 

property. 

to the wife absolutely (y). 

A married woman who has obtained a decree absolute 
for the dissolution of her marriage on the ground of her 
husband's misconduct, is not entitled on the subsequent 
death intestate of her lifetime to dower out of the real 
estate of which he was seised at his death (z). 



Judicial Separation, 

The Court may pronounce a decree for judicial separa- 
tion in all cases in which formerly a divorce db mensd et 
thoro might have been obtained (a). 

Either husband or wife may obtain a decree of judicial Grounds foir. 

{u) 44 & 45 Yiot. c. 68, s. 10. 

(x) Divorce Amendment Act, 1868, 31 & 32 Vict. c. 77, s. 4. 

(7/) Wells V. Malhon, 10 W. E. 364. 

(z) Framjpton v. Stevens, 46 L. T. 617. 

(a) 20 & 21 Vict. c. 85, s. 26. 

K 2 
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separation on the ground of adultery or cruelty, or deser- 
tion for two years or upwards (6). 

The Court is to give relief on principles and rules as 
nearly as possible conformable to the rules of the former 
Ecclesiastical Courts, the decisions of these courts conse- 
quently become authorities. 

This petition is usually founded on : 

1. Adultery; 

2. Cruelty; or, 

3. Desertion. 

Adultery and cruelty have been already treated of 
under the heading of discretionary (c) defences to a suit 
for dissolution of marriage, there only remains therefore 
desertion without cause for two years and upwards. 
De»ertioii. Formerly this was not a ground for judicial separation, 

" To say that the Court is to grant a separation because 
the husband has thought fit to separate himself would be 
to confirm the desertion and gratify the deserter" (d). As- 
we have seen, however, this has now been altered. 

There is a material difference between desertion as a 
ground for judicial separation, and desertion as a dis- 
cretionary defence to a petition for dissolution ; in the 
former it must be for two years at least, in the latter no 
specified time is necessary. 

No one can desert who does not actively and wilfully 
put an end to an existing state of cohabitation. But if the 

(J) 20 & 21 Yict. c; 85 ss. 16 & 22. 

(c) Ante, p. 120. 

(d) Evcms V. Evans, i Hag. Con. C. 120, per Sir William Scott. 
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state of cohabitation has already ceased to exist, whether 
by the adverse act of husband or wife, or by mutual 
consent, desertion becomes from that moment impossible 
at least until their common life and home have been 
resumed. Either party may call on the other to resume 
their conjugal relations, and to enforce their resumption, 
but such refusal cannot constitute the offence intended 
by the statute under the name of desertion without 
cause (e). 

A former decree of judicial separation on the ground of 
cruelty is sufficient proof of the cruelty on a subsequent 
petition for dissolution for adultery and cruelty (/). 

And a wife who has obtained a decree of judicial 
separation by reason of the husband's adultery, may 
afterwards institute a suit to dissolve the marriage on the 
groimd of her husband's adultery committed subsequently 
to the decree for judicial separation, coupled with his 
cruelty to her during the cohabitation (g). 

An order may now be obtained, that on the husband 
being convicted of an aggravated assault the parties 
shall no longer cohabit, which order is to have the effect 
in all respects of a judicial separation. See p. 156. 

Defences. 

The Court will withhold from one guilty party, relief 
against the other guilty party (h). Adultery of 

petitioner, 
(e) Fitzgerald v. Fitzgerald, 17 W. E. 265. 
(/) Bland v. BUmd, 15 W. E. 9. 
(y) Qreen v. Green, 3 L. E. P. 121. 
(h) Forster v. Forater, i Hag. Con. Eep. 146, ^er Sir W- Scott, 
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Cruelty. 



Estoppel, 



There is an important difference between this defence 
when offered as a defence to a suit for judicial separation 
and when offered as a defence to a petition for dissolu- 
tion ; in the former case the Court, it seems, is hound to 
dismiss the petition on such adultery being proved (^), 
in the latter, as we have seen, it is a discretionary- 
defence (h). 

Cruelty is no bar to a suit for judicial separation by 
reason of adultery, even when committed with the design 
of getting rid of the wife (Z), but it may be when the 
cruelty actually conduced to the adultery {m), it has been 
before shown to be a discretionary defence to a petition 
for dissolution. Cruelty, however, may be a bar when 
the petition is presented on the ground of desertion or 
on other grounds {n,) 

The defences to suits for dissolution before men- 
tioned {o) are also defences to this petition. 

When either party to the marriage has obtained a 
divorce a mensd et thoro in the Ecclesiastical Courts, or 
the petition has been dismissed, no decree of judicial 
separation on the same grounds will be granted (p). 

Again, where a wife had petitioned for judicial separa- 



(i) Astley v. Aetley, i Hag. 722. 

(k) Ante, p. 120. 

(Z) Hcmrie v. Harris, 2 Hag. 411. 

(m) Billon v. Dillon, 3 Curtis 94 ; Boreham v. Boreham, 14 W. K. 

317. 

{n) Browne on Div. and Mat. Causes, p. 125. 

(0) Ante, p. 115. 

(jj) Oiocci V. Ciocd, 29 L. J, (P. M. & A.) 60. 
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tion on the ground of cruelty, but the petition was 

dismissed, the cruelty not being proved, it was held that 

she was estopped from setting up the same cruelty coupled 

with adultery in a subsequent petition for dissolution {g). 

In every case of a judicial separation the wife shall Effect of 

from the time of such decree be considered as a /erne sole 

with respect to property of every descripton which she 

may acquire, or which may come to or devolve upon her, 

and she may dispose of the same as if she were a feme sole ; 

and in case she shall die intestate, the same shall go as if 

her husband were dead, and if she again cohabited with 

her husband, all such property as she may be entitled to Wife's pro- 
perty her 
on such cohabitation being resumed, shall be held to her separate 

, . , , , , estate. 

separate use, subject to any agreement she may make 
with her husband whilst separate (r). 

And this protection extends to property to which she Property held 

, i'iiT ,• 1 * ' , 1 ' as executrix. 

may become entitled as executrix, admimstratrix, or 
trustee since the date of such separation, and the death of 
the testator or intestate shall be deemed to be the time 
when the wife became so entitled (s). 

After such decree the wife is considered as z,fefnie sole yfjie feme sole. 
for the purposes of contract and wrongs, and suing and 
being sued, and the husband is not liable for her engage- 
ments ; provided that where alimony is decreed to be paid, 
and the same is in arrear, the husband shall be liable for 

(q) Finney v. Finney, L. R. i P. & D. 483. 
(r) 20 & 21 Yict. c. 85, 8. 25; and see the Married Women's 
Property Act, 1882, 45 & 46 Vict. c. 75. 
(«) 21 & 22 Yict c. 108, 8. 7. 
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necessaries supplied for the wife's use, and the wife may 
join with the husband for the purpose of exercising any 
joint power given to her and her husband (t). 

Any party to the suit dissatisfied with the decision, 
may appeal (ante p. 129). 



Who may 
petition. 



Bequisites 
of 1^ 
marriage. 



Nvllity of Marriage. 

The Court acts upon principles as nearly as possible 
the same as those which formerly influenced the Ecclesias- 
tical Courts (w). 

Not only is all legal presumption in favour of the 
validity and against the nullity of marriage, but it is so 
on this principle, that a legislative enactment to annul 
the marriage de facto, is a penal enactment, and therefore 
to be construed most strictly (x). It is material that the 
ages of the parties should be averred, and the Court has 
in diSerent cases refused to proceed where the parties are 
at an advanced age. < 

A father has sufficient interest to petition for his 
daughter's marriage to be declared void (y), but if he 
(the fathir) die before trial his widow cannot carry on 
the suit. 

Certain requisites and formalities are necessary to 
make a marriage legal; it must be celebrated in 
pursuance of 

(t) 20 & 21 Vict, c 85, 8. 26. 

(u) Ibid. s. 22. 

(aj) Cotter all v. Sweetman, 1 Eobert 321. 

(2/) Beavcm v. McMahon and Beavan, 8 W. R. 453. 
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m 

1. Special licence, ordinary's licence, publication of 
banns, superintendent registrar's certificate, or superin- 
tendent registrar's licence, and must be in the presence of 
a person in holy orders, or of a registrar (z), 

2. In some church or chapel or building registered for 
the solemnization of marriages, or before the superintendent 
registrar (except when solemnized by special licence). 

3. Between single persons, and not within the prohibited 
degrees of consanguinity or affinity. 

4. Being of sound mind and consenting and able to 
perform the duties of matrimony. 

A licence is an authority for marriage, and a clergyman 
is bound to marry the parties under a proper licence (a), 
with the exception that no clergyman shall be compelled 
to solemnize the marriage of any person whose former 
marriage may have been dissolved (&). 

A special licence is an authority to marry at any time, Special licence, 
in any church, or chapel, or other convenient place. The 
Archbishop of Canterbury alone has the right of granting 
this licence (c). 

N"o person except the Archbishops of Canterbury and Who may 

grant licences. 

York and the several bishops in their dioceses, can grant 
licenses for the marriage of persons ; one of whom shall 



{z) Bum's Ecclesiastical Law, voL ii. p. 433 et seq, 

(a) Agar v. Hold&woHhf 2 Lee, 515, 

(6) 20 & 21 Yict. c. 85, s. 57. 

(c) 25 Hen. 8, c. 21 ; semhle, the Bishop of Sodor and Man has 
the right of granting special licences in his diocese : Piers v. Piers* 
2 H. L. Cas. 331. 
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be resident at the time within the diocese of the bishop 
in whose name the same shall be granted (d). 

No licence is granted unless one of the parties swear 
that in his or her behalf there is no impediment to the 
marriage, and that one of the parties has resided in the 
parish for fifteen days prior thereto, and if one of the 
parties be a minor, not being a widow or widower, that 
the necessary consent of the parent has been obtained, 
or that no person whose consent is necessary is then 
living (e). 

The marriage must be solemnized within three months, 
or a new licence must be obtained (/). 

The marriages of persons who knowingly and wilfully 
intermarry without due publication of banns, or licence, 
are null and void to all intents and purposes whatso- 
ever (g), but both parties must knowingly and wilfully 
consent (h). 
Superintendent By the 6 & y WiU.. 4, c, 85, s. I. it is enacted that 
certificate. where by any law or canon prior thereto, any marriage 
might be solemnized after publication of banns, such 
marriage may be solemnized on production of the 
registrar's certificate ; before such certificate is granted,, 
notice must be given to the registrar of the district 
within which the parties have for seven days next 
preceding resided, and shall state therein the names, 

{d) 3 Greo. 4, c. 75, s. 14. 

(e) 4 Geo. 4, c. 76, s. 14. 

(/) Ibid. 8. 19. 

ig) Ibid. s. 22. 

{h) B. V. Wroxton, 4 B. & Ad. 640. 
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condition, place of residence of the parties, and the 
church or building in which the marriage is proposed 
to be solemnized (^). After the expiration of seven 
days, if the marriage is to be solemnized by licence, or 
of twenty-one days, if without licence, from the entry 
of such notice, such certificate will be issued by the 
registrar (k), and such certificate shall stand in the 
place of banns for all purposes. 

A superintendent registrar has power also to grant Superinteadent 

T £ • • 'j-ji-'iJ- •!>• registrar's 

licences for marriage m any registered building or m his licence, 
ofi&ce (Z), but only on production of the certificate to be 
obtained as above stated (m). 

Except when licensed by a registrar the marriage must Before whom, 
be solemnized before a person in holy orders, and the 
marriages of any persons who shall knowingly and wil- 
fully consent to the solemnization thereof before any 
person not in holy orders, are absolutely null and void 
(n\ But when licensed by the superintendent registrar 
marriages may be solemnized in a registered building, or 
in his office before him and a registrar of the district 
and two witnesses (o). 

Marriages except by special licence must be between Time, 
the hours of eight and twelve in the forenoon. 

The parties must be single, and therefore where one of The parties. 

(^) 6 <fe 7 WiU. 4, c. 85, s. 4. 

(k) Ibid. 8. 7. 

(Z) Ibid. 8. II. 

(m) Ibid. 8. 12. 

{n) 4 G-eo. 4, c. 76, s. 22. 

(0) 6 & 7 Will. 4, c. 85, 88. 2C, 21. 



I40 DIVOBCE AND MATBIMONIAL CAUSES. 

the parties had obtained a decree nisi for dissolution of 
a former marriage and remarried before the decree 
absolute, the second marriage was held void (p). 

GoDsangniiiity. All marriages between persons within the prohibited 
degrees of consanguinity and affinity are absolutely 
void {q). 

The prohibited degrees are set out in the Book of 
Common Prayer, and include illegitimate relations (r). 

Conwnting. Consent is another requisite to a legal marriage, a mar- 

riage solemnized when one of the parties is non cornpos 
mentis is not binding (s). 

Age. Males under the age of fourteen, and females under the 

age of twelve, are incapable of giving consent {t), but at 
those ages the marriages are voidable not void (u). 

The absence of any of the above requisites to a legal 
marriage wiQ form grounds for a decree of nullity, and 
in addition to these incapacity of body may be mentioned. 

Incapacity of T^g incapacity complained of must be permanent and 

body must be r j r . r 

permanent. incurable, if there be any chance of cure, however im- 
probable, the decree will not be made {x). 

But the impotent party cannot institute the suit, for a 
man is not allowed to plead his own natural impotency 

(jp) Chichester v. Murl, 32 L. J. (P. M. & A.) 147. 
(q) 5 & 6 Will 4, c. 54, s. I. 
(r) Homer v. Homer, 1 Hag. Con. C. 352. 
(«) Turner v. 2Wner, Ibid. p. 414. 
(t) Pritchard on Divorce, 3. 
(u) Arnold v. Earle, 2 Lee, 529. 

(aj) S., falsely called E. v. JE7., 3 Sw. & Tr. 240 ; Stagg v. Edge" 
comhe, 12 W. R. 19. 
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as a ground for a sentence of nullity of marriage (y). Nor 

can the suit be instituted by any one except the party 
who sniffers the injury {z). 

An agreement to put an end to a suit for nullity of 
marriage, on the ground of the impotency of the re- 
spondent is not void as being against public policy (a). 

The death of one of the parties will preclude the other 
from impeaching the validity of the marriage on the 
ground of impotency (6). 

Defefnces, 

When the ground of the petition is the absence of one 
of the requisites to a legal marriage, No. 3 and 4 {ante, 
p. 137), it is difficult to see what defence can be pleaded 
except an absolute denial. As to suits for nullity for 
want of those formal requisites numbered i and 2, 
matters in confession and avoidance may be pleaded (c). 

Delay in instituting proceedings is not an absolute bar l>«iay not 

absolute bar. 

to the suit, but the evidence in support of the petition 
must be of the clearest and most satisfactory kind (rf). 

A charge of cruelty with a prayer for judicial separa- 
tion forms no answer to a suit of nullity (e). 

{y) Norton v. Seton, 3 Phill. 147. 
(z) A, V. B., L. R. I P. & D. 559. 
(a) Wilson v. Wilson, 14 Sim. 405. 
(6) A. V. B., L. R. I P. & D. 559. 

(c) Browne on Div. and Mat. Causes, pp. 129, 131. 

(d) Castleton v. Oastleton,g H. L. Cases, 186. 

(e) Humphrey v. WilMams, 29 L, J, (P. M. & A.) 62. 
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When the suit was not brought for twenty-seven years 
after the marriage it was held that the petitioner was 
barred by her delay (/). 

As already stated, either party dissatisfied with the 
decision of the Court in a suit for nullity may appeal to 
the House of Lords {ante, p 1 29). ' 



JactitcUion of Marriage, 
Jactitation of Jactitation of marriage occurs where one party " boasts 

nuuniage* 

or gives out that he or she is married to the other, 
whereby a common reputation of their marriage may 

ensue " {g). 
Object of Buit. The object of the suit is to enforce perpetual silence on 
the jactitator, or person boasting of the marriage. As a 
general rule this suit can only be brought by one of the 
parties to the pretended marriage (A), but in one case the 
father of a minor, as his natural guardian, was permitted 
to institute such a suit against a woman boasting to be the 
minor's wife {i). 

These suits are not of such frequent occurence now 
as formerly, when the facilities ofifered for marriage at 
Gretna Green gave a greater probability to the boasting 
allegation. 

(/) B&ynolds, otherwise Wilkms v. Reynolds, 45 L. J. D. Div. 89, 

(g) Black. Com. vol. iii. p. 93. 

(k) CarwpheU v. Corley, 31 L. J. (Mat. Cas.) 60. 

(t) Bidler v. Dolheii, 2 Lee, 312. 
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Defences. 

There can only be three defences to this petition : 

1. A positive denial of the boasting of the marriage. 

2. Proof that such marriage actually did take 

place. 

3. Acquiescence, ^.e., that the petitioner permitted 

the assumption of the character of husband 
or wife (X'). 

JRestUidion of Conjugal Eights. 
The Court proceeds upon principles and rules as nearly Restitution 

of conjugal 

as may be conformable to the principles and rules which rights, 
formerly guided the Ecclesiastical Courts, subject, how- 
ever, to the rules and orders made under the Act (l). 

The one ground for this petition is that one of the Ground for. 
parties to the marriage has without reasonable excuse 
withdrawn from cohabitation ; if such a case be proved the 
Court will make a decree compelling cohabitation (m). 

Formal proof of the marriage must be given even if 
undenied in the answer. 

Unless the respondent can shew a legal defence, the Court will not 
petitioner will be entitled to a decree, the Court cannot motives, 
inquire into the sincerity of the petitioner in bringing the 
suit {n). 

{k) Bodkin v. Case, Milward's Ir. Ecc. Cas. 356, 

(Z) 20 & 21 Vict. c. 85, s. 22. 

(m) Barlee v. Barlee, i Add. 305. 

(n) 8(^U V. 8coU, 12 L. T. (N. S.; 211. 
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Adultery of When one of the parties to a suit for restitution of con- 
petitioner. 

jugal rights had been guilty of adultery, he or she cannot 
successfully sustain a petition (o). 

SemMe that where both parties have been guilty of 
adultery the Court will make the decree (p). An agree- 
ment even under seal to live separate is no bar to a suit 
for restitution (q). 

On a petition for restitution of conjugal rights being 
presented, an affidavit must be filed verifying the facts, 
of which the petitioner has personal knowledge, and de- 
posing as to belief in the truth of the other facts alleged 
in the petition and in addition. 

The affidavit filed must shew clearly that a written 
demand to return to cohabitation has been served on the 
party to be cited (r). 

Defences, 

The facts relied on as a defence must be such as 
would entitle the parties to a decree of judicial separa- 
tion in an original suit (s). 

When the petitioner is proved to have been guilty of 
adultery, and the respondent claims it, a decree of judicial 
separation may be made (t). 

(o) Eope V. Hope, 31 L, T. 138. 

(p) Seaver v. Seaver, 2 S. & T. 665, App. 11. 

(q) Bpermg v. Spering, 9 L. T. (N.S.) 24. 

(r) Eules 2, 175. 

(s) Holmes v. Holmes, 2 Lee, 116; Barlee v. Ba/rlee, i Add. 305. 

(t) Blachhome v. Blacklorne^ 18 L. T. (N.S.) 450. 
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Cruelty may be relied on as a defence to a suit for Cruelty, 
restitution, and if proved will entitle the party tendering 
such defence to a decree for separation (u), 

Impotency of the petitioner is a good defence, and a 
decree of nullity may be made (x). 

Where a wife has entered into a separation deed, 
covenanting not to sue for restitution of conjugal rights, 
she is bound by that covenant, and any suit brought in 
violation thereof will be dismissed (y). 

At any time after the commencement of the suit the stay of 

proceedinj^ 

respondent may obtain an order to stay the proceedmgs 
by reason that he or she is willing to return to cohabita- 
tion (z). 

The decree must contain an order that it be obeyed The decree, 
within a specified time, and if it do not, the Court will 
not grant an attachment for contempt until such order 
has been served (a). 

Alimony, 



The Court may, on a decree for dissolution of marriage. Gross 
order that the husband secure to the wife such gross sum 
of money, or such annual sum for any term not exceed- Annual 
ing her own life, as having regard to her fortune, to the 
ability of the husband, and to the conduct of the parties, 

(u) Dysart y. Dysart, i Robert. 109. 

(aj) Ricketta v. Sdcheits, 35 L. J. (P. M. &. A.) 92. 

{y) Marshall v. Marshall, 5 P. D. 19. 

(z) Rule 176. 

(a) Cherry v. Cherry y 29 L. J. (Mat. Cas.) 141. 

m 

L 



sum. 



sum. 
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shall seem reasonable, and upon any such petition, make 
interim orders for payment of money by way of alimony 
or otherwise to the wife (&). By the 29 & 30 Vict. c. 32, 
after reciting that it sometimes happens that a decree for 
dissolution is obtained against a husband who has no 
property on which the payment of such gross or annual 
sum can be secured, it is enacted (sect, i) that in every 
such case it shall be lawful for the Court to make an 
order on the husband for payment to the wife during 
their joint lives of such monthly or weekly sums for her 
maintenance as the Court may think reasonable. 

The Court derives its power to grant alimony in all 
other suits from sect. 6 of the 20 & 2 1 Vict. c. 85, which 
transfers all jurisdiction then vested in the Ecclesiastical 
Courts in such suits to the Court for Divorce and Matri- 
monial Causes. 
Alimony, The wife, being the petitioner, may file her petition for 

pendente Ute^ 

wife petitioner, alimony at any time after the citation has been duly 
served, or such service has been dispensed with, provided 
the factum of marriage between the parties has been 
proved by affidavit previously filed (c). 

But when she is the respondent she must enter aa 
appearance first (d). 

After the husband has filed his answer to the petition 
for alimony, or if no answer be filed, at the expiration of 
the time allowed for filing an answer, the wife may 

(5) 20 & 21 Yict. c. 85, s. 32. 

(c) Rule 81. 

(d) Rule 82. 
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examine witnesses in support of her petition, and apply Application 
hy motion for an allotment of alimony pending suit, notice ^ ™^ ^^* 
tiiereof being given to the husband or his solicitor four 
days previously to the motion being heard (e). 

All applications for an allotment of alimony pending 
suit are now referred to one of the registrars to make the 
necessary inquiries (/). 

All questions of alimony should be disposed of as soon 
as possible after the commencement of the suit, that the 
husband may not be needlessly harassed by claims for 
the debts of the wife (g). 

The wife although charged with adultery by the 
husband's petition, which she has not denied, is still 
entitled to alimony (A). 

And she is entitled even when convicted of felony and 
undergoing imprisonment (i). Also when the validity of 
the marriage itself is in question, as in suits for nullity (k), 
but not when the marriage is clearly void on the face of 
the petition and answer (/), But when the husband is No alimony 
an uncertificated bankrupt no order will be made against hosbaod is 
him (m), nor when he can prove that he has no""'^^*- 
means (n). 

(e) Bale 89. 

(/) Enle 191. 

{g) Brisco v. Brisco, 2 Hag. Con. 0. 199, 

(h) 8mUh V. Smith amd TremaauXy 4 Sw. & Tr. 228, 

(t) KeVAf V. KdLy, 1 1 W. R. 958. 

{Jc) Bird v. Bell, 1 Lee, 209. 

(0 Blackmcyre v. Mills, 16 W. R. 893. 

(m) Bruere v. Bru&re, i Curt. 566. 

(n) Oaynor v. Oaynor, 31 L. J. (P. & M.) 144. 

L 2 
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Dedactions. 



Ceases. 



The amount of alimony pendente lite which will be 
granted will vary according to circumstances, but as a 
general rule one-fifth of the joint income of husband and 
wife will be allotted. 

In calculating the income of the husband, deductions 
may be made for payments which are usual and necessary, 
thus the outlay in repairs made of necessity each 
year (o), and payments on account of debts of the wife {p), 
and payments made in satisfaction of a debt contracted to 
be paid by yearly instalments (g) may all be deducted. 
But not the annual premiums payable on an insurance 
on his own life (r). 

In suits for dissolution for the wife's adultery, on the 
adultery being proved, alimony pendente lite ceases ; 
where the cause is heard before the Court it therefore 
ceases on the decree nisi when tried before a jury, when 
the time for moving for a new trial has elapsed without 
such application being made (s), or for appealing from a 
refusal of a rule for a new trial. 

Where the wife is petitioner in suits for dissolution of 
marriage alimony is payable until the decree has been 
made absolute. 

In all other suits it continues to be payable until the 
termination of the suit. 

The wife is entitled to alimony pending an appeal 

(o) Hay ward v. Kayward, 28 L. J. (P. & M.) 9. 
(p) Hamerton v. Hamerton, i Hag. 27. 
(q) Patterson v. Patterson, 33 L. J. (P. & M.) 36. 
(r) Madan v. Madan and Be Thoren, 17 W. R. 265. 
(«) Wells V. Wells and Hudson, 3 Sw. & Tr. 542. 
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unless in the opinion of the Court such appeal is vexa-. 
tious (t). 

The principles upon which the Court is guided upon Permanent 
decreeing permanent alimony are, that the wife, having 
been deprived of her position by her husband's miscon- 
duct, ought not to purchase redress at the cost of being 
left without means ; nor must she have any great pecu- 
niary interest in obtaining a dissolution, and that such 
maintenance is to be paid only so long as she remains 
chaste and unmarried (u). 

Where by the terms of a deed of separation a wife had 
agreed to accept certain sums for her support, and had 
covenanted not to sue her husband at any future time for 
any further maintenance, but having subsequently dis- 
covered that he had been guilty of incestuous adultery* 
she had obtained a decree nisi for dissolution of the 
marriage, it was held that, notwithstanding the restraint 
in the deed, she was entitled to the usual order for per- 
manent maintenance (x). 

It wiU be noticed that the decree made in this case 
was for dissolution ; had it been for judicial separation 
only it is now decided that the deed would have been 
binding, and could not have been altered by the Court (y). 

And, further, a married woman can contract to live 
separately from her husband, and he may apply to the 

(t) Jones V. Jones, L. R. 2 P. & D, 332. 
(u) FisJier v. Fisher, 10 W. R. 122. 
(x) MorraU v. Morrall, 47 L. T. 50. 
(y) Gcmdy v. Gandy, 7 P. D, i68. 
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Court (Chancery Division) for an order tx) restrain the 
wife from proceeding in the Divorce Court (z). 

We have already seen that where the husband has no 

property on which such gross or annual sum of money 

can be charged the Court may order the payment of such 

monthly or weekly sum as shall seem just (a). 

After jydicjal A wife who has obtained a final decree of judicial 

BtpAration. 

separation m her favour and has previoudy thereto filed 
her petition for aUmony pending suit, or, though no 
alimony has been allotted to her pending suit, on such 
decree being affirmed on appeal, or after the expiration 
of the time limited for appeal against the decree, if no 
appeal be then pending, may apply by motion for an 
allotment of permanent alimony, provided she shall give 
eight days' notice thereof before making such application 
to the husband or his soUcitor (6). 

Amomit. The amount which will be granted for permanent 

alimony varies according to the position of the parties 
and the abilities of the husband ; no exact proportion has 
been fixed, but usually from one-third to one-half of the 
joint incomes of husband and wife will be allotted ; but 
the Court has no power to allot more than one-half, though 
the wife may have brought more than one-half of the 
property into settlement (c). 

Howcaicu- In the absence of proof that the husband's income 

jated. ^ 

(z) Besomt v. Wood, 12 Oh. Div. 605. 

{a) Ante, p. 146. 

(h) Eoles 91 & 190. 

(c) Eaigh v. Haigh, 20 L. T. (N. S.) 281. 
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has altered, the basis of calculation will be the amount 
of income on which alimony pendente lite was allotted, 
and neither party may dispute the correctness of the 
estimate (d). 

When the husband obtains a decree of judicial separa- 
tion on the ground of the wife's cruelty he must make a 
provision for her maintenance (e), but he will not be 
required to give a bond with sureties to secure its pay- 
ment (/). 

Permanent alimony shall, unless otherwise ordered. When com- 
puted from, 
commence and be computed from the date of the final 

decree of the judge or of the full Court on appeal, as the 

^ase may be {g). 

The deductions allowed to be made in computing 
income for alimony pendente lite apply also to permanent 
maintenance. 

A wife may at any time after permanent alimony has Inereaae. 
been allotted to her, file a petition for an increase of the 
amount, on account of increase in her husband's income, 
or the husband may file a petition for a diminution of 
such alimony by reason of reduced faculties (A). 

The husband must within eight days of the filing and Answer, 
delivery of the petition file his answer thereto upon 
oath 0, if such answer be not so filed, the husband 

((2) Fra/nke v. Frcmks, 31 L. J. (Mat. Oas.) 25. 
(e) Pritchao'd v. Fritchard, 3 Sw. & T, 523. 
(/) Forth V. Forth, 1$ W. R. 1091. 
(g) Eule 93. 
(h) Bale 92. 
(i) Bole 84. 
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cannot cross-examine or contradict the witnesses 
supporting the petition (k). 

When an absolute decree for dissolution of marriage- 
has been pronounced and an order for permanent alimony 
made, and the property out of which it is payable is 
being squandered, a Court of Equity will grant an 
injunction and appoint a receiver to preserve the property 
for the benefit of the former wife (I). 

Alimony is allotted for the maintenance of the wif e- 
from year to year ; the Court therefore will not without 
good cause shewn for the delay, enforce arrears beyond 
one year (m). 

Settlement^. 

" In any case in which the Court shall pronounce a 
sentence of divorce or judicial separation for adultery of 
the wife, if it shall be made to appear to the Court that 
the wife is entitled to any property, either in possession 
or reversion, it shall be lawful for the Court, if it shall 
think proper, to order such settlement as it shall deem 
reasonable to be made of such property, or any part 
thereof, for the benefit of the innocent party, and of the 
children of the marriage, or either or any of them'* {ny 

It was held under this section that the Court had no. 
power to alter the terms of a marriage settlement (o). 

(k) Constdble v. Gonstahle, L. E. 2 P. & D. 17. 

(Z) 8idm>ey v. Bidmsy, 17 L. T. 9. 

(m) Wilson v. Wilson, 3 Hag. 329 (notes). 

(n) 20 & 21 Yict. c. 85, s. 45. 

(0) Nonris v. Nords and Gyles, 27 L. J. (P. & M.) 72. 
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However, another Act has now been passed which gives Court has 

/.TT j> !!• j> power to vary 

power to the Court after a final decree of nuLhty (jf marriajre 

,.,.. ^ . ,. ••xi.u settlement. 

marriage, or dissolution of Tnarriage, to inquire into the 
existence of ante-nuptial or post-nuptial settlements made 
on the parties whose marriage is the subject of the decree, 
and may make orders with reference to the application of 
the whole or a portion of the property settled, either for 
the benefit of the children of the marriage or of their 
respective parents, as to the Court may seem fit (ji). 

In exercising the power so given to it the Court will 
take into consideration the conduct of the parties, the 
amount of the wife's property, and the ability of the 
husband {q), and will act in such a manner as, if possible, 
to prevent the innocent party from being injured in a 
pecuniary sense (r). 

It was held under this Act, that where there were no 
issue bom of the marriage, the Court had no power to alter 
the terms of the settlement (s), nor where the children 
are not living at the time of the decree (t). 

But this is not so now, for by the 3rd section of the 
Matrimonial Causes Act, 1878 (41 Vict. c. 19), it is 
enacted that "the Court may exercise the powers vested 
in it by the provisions" of the last-mentioned Act, 
" notwithstanding there are no children of the marriage." 



(p) 22 & 23 Yict. c. 61, 8. 5. 

(q) March v. Mwrch, $6 L. J. (P. & M.) 65. 
(r) Mavdslcuy v. Manidslay, L. B. 2 P. Div. 256. 
(«) Syhes v. SyJces and Smith, L. E. 2 P. & D. 163 ; B&rwpgter v. 
Dempster, 31 L. J. (P. & M.) 113. 

(t) Corra/nce v. Corrance a/nd Lower, 16 W. E. 893. 
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But it seems the Act is not retrospective, therefore where 
the decree absolute was pronounced before the Act came 
into force it did not apply (u). 

The power of the Court to make orders with reference 
to the application of settled property after the dissolution 
of a marriage is a discretionary power of the most 
absolute and unfettered kind ; but to be exercised 
judicially with reference to all the circumstances of the 
case. The Court has the power, and it is the duty of the 
Court, to take into consideration the guilt of either party, 
and may, if it thinks fit, exclude the guilty party wholly 
or partially from the benefit of any provision ; the 
discretion of the judge of the Divorce Court judicially 
exercised will not, except in cases of gross miscarriage or 
manifest error, be interfered with by the Court of Appeal, 
though the order may not be in all respects such as the 
Court of Appeal itself would have made (a;). 

But the Court has no power to alter or deal with 
settlements when the proceedings taken are for judicial 
separation only (y), and therefore where the husband 
in a separation deed covenanted to allow the wife 
£ioo per annum, and she subsequently obtained a decree 
of judicial separation against him, with alimony at the 
rate of £i8o per annum, it was held that the decree, 
for alimony did not afifect the deed, and that if the 

{u) Tglesias v. Tglesias, L. E. 4 P. Div. 71 ; Anedell v. Ansddl, 
SteddaU and Crockett, L. E. 5 P. Div. 138. 
(«) Wigney v. Wigney. 46 L. T. 441. 
(y) See Ocmdy v. Gcmdy, 7 P. D. 168. 
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Xioo were duly paid the husband was not liable for the 
wife's debts (z). 

We have already seen that either party may specifically 
enforce the provisions of a separation deed (6). 

A petition for variation of settlement must usually be 
signed by the petitioner, but under special circumstances 
the Court will allow his solicitor to sign on his behalf (c). 

Protection to Wife's Earnings, 
A wife deserted by her husband may at any time after Wife may 

... •^ •^ apply to 

such desertion, if resident within the Metropolitan district, magistrate to 

_ . . . I. . T . 1 protect 

apply to a pouce magistrate, or if resident m the country, property, 
to justices in petty sessions, or in either case to the Court, 
for an order to protect any money or property she may 
acquire by her own lawful industry, and property she may 
become- possessed of after such desertion, against her 
husband or his creditors ; and the Court, if satisfied of the 
fact of such desertion, and that the same was without 
reasonable cause, and that the wife is maintaining herself 
by her own industry or property, may make such order, 
and such earnings and property shall belong to the wife 
as if she were a feme sole ; every such order must 
within ten days of the making thereof be entered with the 
registrar of the County Court within whose jurisdiction 
the wife is resident, and the husband or any creditor or 

(2) Negus v. Forster, 46 L. T. 674. 

(h) Ante p. 150, Besant v. Wood, 12 Chan. Div. 605. 

(c) B088 V. B086, 7 P. D. 20. 
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person claiming under him may apply to discharge the 
same, and if the husband or other person claiming under 
him, shall seize or continue to hold such property after 
notice of any such order, he shall he liable at the suit of 
the wife to restore the specific property, and also for a sum 
equal to double its value {d). 

The provisions mentioned above have now been ex- 
tended to property to which the wife has become or shall 
become entitled as executrix, administratrix, or trustee, 
since the commencement of the separation. And the 
death of the testator or intestate shall be deemed to be 
the time when such wife became so entitled («). 

The desertion must be continuous. A bond fide offer by 
the husband to provide for the wife, deprives her of her 
right to the order (/). 

The absence of the husband as a mariner does not 
constitute desertion, nor will the Court take into con- 
sideration actual desertion in former years when the 
parties have returned to cohabitation (^). 

And now, by the Matrimonial Causes Act, 1878, it is 
enacted that if the husband shall be convicted of an 
aggravated assault on the wife, the Court or magistrate 
before whom he shaU be convicted may, if satisfied that 
the future safety of the wife is in peril, order that the 



{(3) 20 & 21 Yict. c. 85, s. 21. 

(e) 21 & 22 Yict. c. 108, s. 7 ; and see the Married Women's 
Property Act, 1882. 

(/) Cargill v. Ca/rgill, 4 Jur. (N. S.) 764. 
ig) Alcbidge, Ex 'parte, i Sw. & T. 88. 
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wife shall be no longer bound to cohabit with her husband, 

and such order shall have the force and effect in all Same eflfect 

as judicial 

respects of a decree of judicial separation on the ground separation, 
of cruelty, and such order may further provide that the 
husband pay such weekly sum as may seem to be in ac- 
cordance with his means, and with any means the wife 
may have for her support, and the Court or magistrate 
shall have power from time to time to vary the same upon 
the application of either party that the means of the 
husband or wife have altered in amount since the original 
order or any subsequent order varying it shall have been 
made ; and further, that the legal custody of any children 
of the marriage under the age of ten years shall in the 
discretion of the Court be given to the wife, but no order 
for payment of money by the husband or for custody of 
the children of the marriage shall be made in favour of 
a wife who shall be proved to have committed adultery, 
unless such adultery has been condoned, and any such 
order may be discharged on proof that since the making 
thereof the wife has been guilty of adultery Qi). 

An appeal lies from any orders under this section to 
the Probate and Divorce Division. 

And now wherever the provisions of the Married 
Women's Property Act, 1882, apply the protection before 
mentioned will be afforded to married women without 
reference to the Statutes referred to. 

Qt) Sect. 4. 
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Custody of Children, 

In any suit or other proceeding for obtaining a judicial 
separation or a decree of nullity of marriage, and on any 
petition for dissolving a marriage, the Court may from 
time to time, before making its final decree, make such 
interim orders, and may make such provision in the 
final decree, as it may deem just and proper with respect 
to the custody, maintenance and education of the children 
of the parents whose marriage is the subject of such suit 
or other proceeding, and may, if it shall think fit, direct 
proper proceedings to be taken for placing such children 
under the protection of the Court of Chancery (j). At 
the hearing of a suit the Court will not order that the 
custody of the children be given to the petitioner unless 
it has been claimed in the petition (Jc), Under the 
Matrimonial Causes Act, 1878, the Court has power to give 
the custody of children under ten years of age to the 
mother. See page 157. 

The Court may order that one party shall have access 
merely to the' children pendente lite (/). 

Application on behalf of a husband or wife, parties to 
a cause for access to the children of their marriage, may 
be made by summons before one of the registrars, who 
shall direct such order to issue as he thinks fit, subject 
to appeal to the Court by either party dissatisfied with 

the order (m). 

(i) 20 & 21 Vict. c. 85, 8. 35. 
(k) CourtledgeY, Cartledge, 31 L. J. (P. & M.) 85. 
(l) Thompson v. Thom/pson, 31 L. J. (P. & M.) 213. 
(m) Eule 212. 
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The Court, after a final decree of judicial separation, 
nullity of marriage, or dissolution of marriage, may, upon 
application by petition for this purpose, make /rom time 
to time all such orders and provision with respect to the 
custody, maintenance, and education of the children of 
the marriage, or of placing such children under the pro- 
tection of the Court of Chancery, as might have been 
made by such final decree or by interim orders in case 
the proceedings for obtaining such decree were still 
pending (ti). 

But in a suit for restitution of conjugal rights, thelnsait/or 

restitation of 

Court has no power under sect. 35 of the 20 and 21 conjugal rights 

no power to 

Vict. c. 85, to make any order as to the custody of the make order, 
children (0). 

Nor where a petition for dissolution of marriage is 
dismissed has the Court any power to make any order 
as to the custody of or access to the children of the 
marriage (p). 

The Court has jurisdiction in its order to regulate the Age, up to 

sixteen years. 

custody of children up to the age of sixteen, but not 
over (2'). 

Under sect. 35 of the 20 and 21 Vict. c. 85, and Interveners, 
sect. 4 of the 22 and 23 Vict. c. 61, persons who are not 
parties to the suit may intervene upon the question of 

(n) 22 & 23 Yict. c. 61, 8. 4. 
(0) Chambers v. Chamber s, 39 L. J. (P. & M.) 56. 
{p) Seddon v. Seddon, 7 L. T. (N.S.) 253. 

(q) Mallinson v. Mallvnson, 14 W. E. 973; Unjder v. B/ydtr, 
3 L. T. (N.S.) 678. 
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custody and maintenance of the children of parents whose 
marriage is the subject of the suit (r). 

But where persons not parties to the suit intervene in 
an appKcation for custody of the children, they may have 
to pay the costs if their intervention be unsuccessful (s). 
And the costs of an unsuccessful motion by the wife for 
access to the children will not be allowed (t). 

When the wife succeeds in her suit she is generally 
entitled to the custody of the children (u), but the matter 
rests entirely in the discretion of the judge, and the 
interests of the child are primarily to be considered by 
him (x). 

But although the wife may have obtained a decree of 
judicial separation, the Court will not give her the cus- 
tody of the children if she intends to bring them up in a 
religion different from that of their father (y). 



Damages against the Adulterer. 

Any husband may either in a petition for dissolution 
of marriage or for judicial separation, or in a petition 
limited to such object only, claim damages from any 
person on the ground of his having committed adultery 

(r) Chetwynd v. CTietwynd, 34 L. J. (P. & M.) 130. 
(«) March v. March and Palumho, L. R. i P. & D. 437. 
(/) Hepworth v. Hepworth, 30 L. J. (Mat. Cas.) 253. 
{u) Boynton v. Boynton, 9 W. R. 620. 

(») Taylor, In re, 25 W. R. 69, and see provisions of Mat. Causes 
Act, 1878, ante, p. 157. 
(2/) B' Alton V. B' Alton, L. R. 4 P. Div. 87. 
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with the wife of such petitioner ; and, after the verdict 

has been given, the Court shall have the power to direct Application. 

in what manner such damages shall be paid or applied, 

and to direct that the whole or any part thereof shall be 

applied for the benefit of the children (if any) of the 

marriage, or as a provision for the wife (z). 

The measure of damages is the value of the wife of Measure of 

damages. 

whom the husband has been deprived ; the means of the 
co-respondent cannot as a general rule be taken into 
consideration, but perhaps they may when he has used 
his wealth as a means of seducing the wife (a). 

If the co-respondent do not appear the jury are bound 
to assess damages against him, even if their verdict be in 
favour of the respondent (&). 

The Court has no power to order immediate execution Enforcing 

payment. 

for recovery of damages against a co-respondent and 
ordered to be paid to the petitioner, nor that the co- 
respondent pay them into Court (c). 



De/eTices of co-JRespondents. 

Any defence that could have been formerly set up as a 
defence to an action of crim. con., whether in bar, or in 
mitigation of damages, can now be adduced by a co- 
respondent. He may show that the marriage is void for 

(z) 20 & 21 Yict. c. 85, 8. 33. 

{a) Cowing v. Coiovng and WoUen, 33 L. J. (Mat. Cas.) 149. 
(6) Stone v. Stone <md Appleton^ 13 W. E. 414. 
(c) Foumford v. Potwuford and Bulpvrit 5 L. T. (N.S.) 139. 

M 
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any of the reasons set forth in grounds for Nullity of 
Marriage, p. 141. 

And on its being proved that the petitioner has been 
guilty of connivance the Court is bound to dismiss the 
petition for damages against the co-respondent (d). 

And the co-respondent may also shew, in mitigation, 
that he did not know the woman was married. 

The Court has an absolute discretion in directing in 
what way the damages are to be applied, and will be 
guided by the facts of each particular case, generally in 
payment first of the petitioner's costs out of pocket which 
cannot be taxed against the co-respondent, and next that 
the amount shall be settled upon the petitioner, the 
respondent, or the issue of the marriage. 



Reversal of Decree of Jvdidal Separation. 

Any husband or wife, upon the application of whose 
wife or husband, as the case may be, a decree of judicial 
separation has been pronounced, may at any time here- 
after present a petition to the Court praying for a reversal 
of such decree, on the ground that it was obtained in 
his or her absence, and that there was reasonable ground 
for the alleged desertion, where desertion was the ground 
of such decree, and the Court may, on being satisfied of 
the truth of the allegations of such petition, reverse the 
decree accordingly ; but such reversal is not to afifect 
any rights or remedies which any other person would 

(d) EWyatt v. Ellyatt, 33 L. J. (Mat. Gas.) 137. 
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have had in case such reversal had not been decreed in 
respect of any debts, contracts, or acts of the wife 
incurred, entered into, or done between the times of the 
sentence of separation and of the reversal thereof (e). 

All persons and corporations who in reliance on any Payments, &c., 

protected. 

such order or decree, shall have made any payment 
to, or permitted any transfer or act to have been made 
or done by, the wife, are protected, notwithstanding such 
order may have been then discharged, reversed, or varied, 
or such separation may have then ceased, provided they 
had no notice thereof (/). 

A petition to the Court for a reversal of a decree of Grounds for, 
judicial separation must set out the grounds on which out. 
the petitioner relies {g). 

The absence necessary as a ground for a petition for 
reversal is not an absence without notice or knowledge of 
the suit, but merely a non-appearance therein, and it will 
not be sufficient in such a petition to allege the non- 
appearance of the petitioner, but there must, in addition, 
be set out the cause of such absence, and also circum- 
stances to shew that the decree was wrong on the 
merits (A). 

EvideTice, 

Subject to any rules to be made, the witnesses in all Orally in open 
proceedings before the Court, where there attendance can 

(e) 20 & 21 Yict c. 85, 8. 23, and see 21 & 22 Yict. c. 108, s. 8. 

(/) 21 & 22 Vict. c. 108, s. 10. 

{g) ETile63.1 

{h) PhiMpe v. PhilUps, 14 W. B. 902. 

M 2 
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be had, shall be sworn and examined orally in open 
Court ; but eadi party may prove any part or the whole 
of his or her case by affidavit^ subject, however, to a right 
of cross-examination by or on behalf of the opposite 
party, orally in open Court (i). 

The cases are, however, very few in which the parties 
have been allowed to verify their cases by affidavit. 
Attendance of The Court may issue writs of subpoma or syibpoma duces 

witneases. 

teewm to be served in any part of Great Britain or 
Ireland, and the same shall have the like effect and 
force as subpoenas issued by any of the Superior Courts 
of Common Law (Jc), 

Confrontation. The Court has power in any suit but for dissolution of 
marriage, to order that either of the parties to the 
marriage shall attend, and be confronted with the 
^tnesses, for the purpose of identification (1), 

t^fi^^tef ^' Whenever any book or other document is of such a 

public nature as to be admissible in evidence on mere 
production from the proper authority, any copy thereof 
or extract therefrom shall be admissible, provided it be 
proved to be an examined copy or extract, or purports 
to be signed and certified as a true copy or extract by 
the officer to whose custody the same is intrusted (m). 

Parties admis- The parties to any suit instituted in consequence of 

sible witnesses, ii. iji«ii 1 i* 

adultery, and tneir husbands and wives, are competent to- 

(i) 20 & 21 Yict. c. 85, s. 46. 

(&) 20 & 21 Yict. c. 85, s. 49. 

(Q Searle v. Price, 2 Hag. Con. C. 192. 

(m) 14 & 15 Vict. c. 99, 8. 14. 
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give evidence, but no person in any proeeeding, whether 
a party or not, shall be liable to be asked or bound to 
answer any question tending to shew that he or she has 
been guilty of adultery, unless such witness shall have 
first given evidence in the same proceeding in disproof of 
the alleged adultery (n). 



(n) 32 & 33 Vict c. 68, s. 3. 
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Proceedings before the Divorce Court axe commenced by Petition, 
filing a petition (a). 

When the husband presents a petition for dissolution paniageg. 
of marriage, he may, as we have seen, add a claim for 
damages against the co-respondent, but only in the peti- 
tion (6), 

Every petition shall be accompanied by an affidavit Affidavit in 
made by the petitioner, verifying the facts, and such ^^^^ 
affidavit shall be filed with the petition (c). 

But where the petitioner was ' abroad on military 
service, and unable to make the usual affidavit, the Court 
allowed the petition to be filed, if verified by the affidavit 
of his solicitor, but ordered that the petitioner's affidavit 
should also be filed as soon as possible (d). 

In cases where the petitioner is seeking a decree of nullity Coiiuiion. 
of marriage, or of judicial separation, or of dissolution of 

(a) Btile I, 1866. 

(h) 20 & 21 Vict. c. 85, 8. 33. 

(c) Bole 2. 

(d) Bruce v. Biruce and L<dng, 6 P. D. 16. 
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marriage, or a decree of jactitation of marriage, the peti- 
tioner's affidavit shall further state that no collusion or 
connivance exists between the petitioner and the other 
party to the marriage (e). An affidavit filed in verifica- 
tion of a petition should not go into a detailed history of 
the parties, for extra costs occasioned thereby may be 
taxed against the party using such affidavit (/). 

The affidavit filed in support will not be evidence at 
the hearing, but the petition must be proved indepen- 
dently of such affidavit {g). 

The facts relied on should be set out in the petition, as 
the Court will not go into evidence of facts outside the 
petition, but this does not apply to facts which only con- 
stitute evidence in support, as the petitioner is only to 
shew the cause of action, not the evidence on which he 
supports it (7i). 

And the acts complained of must be set out in express 
and distinct terms, and when possible the dates given. If 
the information given be not sufficiently explicit, an 
application for further and better particulars may be 
made by summons (not by motion) to one of the regis- 
trars {i). 

Upon a husband filing a petition for dissolution of mar- 
riage on the ground of adultery, the alleged adulterers 



(e) Eule 3. 

(/) Forster v. Forster, i S. & T. 163. 
{g) Beame v. Deane, 4 Jur, (N.S.) 268. 
{h) Allen v. Allen, 30 L. J. (P. & M.) 2. 
(i) Eules 38, 181. 
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shall be made co-respondents in the cause unless the judge 
otherwise directs (k). 

When adultery is charged in the petition, but the 
adulterer is not known, leave from the Court must be 
obtained to proceed without making a co-respondent (I), 
and this leave must be obtained even when the co-respon- 
dent is dead (m). Application for such direction is made 
to the judge on motion supported by aflBdavit (n). 

Every petitioner who files a petition and afl&davit shall Citation, 
forthwith extract a citation, under seal, for service on 
each respondent in the cause (o), which term includes 
co-respondents when applicable. 

Every citation must be written or printed on parch- 
ment, and must be signed and sealed with the seal of the 
Court. 

A citation answers the same purpose as a writ of sum- Form, 
mons at Common Law; it is in form an announcement 
that a petition has been filed against the party to be 
served, and requiring him or her to appear thereto within 
eight days. 

Citations are to be served personally when possible, service, 
to be effected in the same manner as service of writs at 
Common Law ; a certified copy of the petition under seal 
must be handed to each person served with the citation. 
Where personal service cannot be effected, applications 

(Je) Eule 4. 

(Z) Pitt V. FiU, L. E. I P. & D. 464. . • 

(m) Tollemache y. Tollemaehe, 28 L. J. (F. & M.) 2. 

(w) Rule 5. 

(0) Rule 8. 
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may be made by motion to the judge or tlie registrars ia 
his absence, to substitate some other mode of service (p). 

To entitle a petitioner to proceed without personal 
service it is not sufficient to shew that the respondent is 
abroad, and that the petitioner does not know his where- 
abouts, some attempts must have been made to discover 
and serve him (;). 

When perscmal service cannot be effected, the Court 
will order substituted service, frequently by advertisement 
in the daily papers, and in this case the newspapers in 
which such advertisements are inserted are to be filed in 
the registry with the citation (r). 

After service has been effected, the citation, with a 
certificate of service indorsed thereon, shall be forthvdth 
returned into and filed in the registry (s). 

All appearances are to be entered in the registry in a 
book provided for that purposa 

An appe^arance may be entered at any time before a 
proceeding has been taken in default, or afterwards by 
leave of a registrar, to be obtained by summons. 
Under protest If a party cited wish to raise any question as to the 
jurisdiction of the Court, he or she must enter an appear- 
ance under protest, and within eight days file in the 
registry, his or her act on petition in extension of such 
protest, and on the same day deliver a copy thereof to the 



Certificate of 
service. 



Appearance. 



Time. 



(p) Bnles II, 12, 13. 

(q) 81M0W Y. Sudlow, 28 L. J, (Mat. Gas.) 4. 

(r) Eule 15. 

(s) Bule 14. 
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petitioner. After the entry of an absolute appearance to 
the citation, no objection can be taken to the jurisdic- 
tion (t). 

There is an important difference between the course to 
be taken when no appearance has been entered to a suit 
in the Divorce Court, and the course to be taken in such 
event in an ordinary action. 

In a suit in the Divorce Court the petitioner must prove 
his case to the satisfaction of the Court, in the same 
manner as if an appearance had been entered. 

His first step will be to file an aflSdavit in the registry File affidftvit 

01 86rvio6 

that the parties have been duly cited and have not 
appeared (u), he may then at once apply to set the cause 
down for trial. 

Applications for leave to intervene in any suit must be Interveners, 
made to the judge by motion supported by afl&davit, and 
the intervener joins in the proceedings at the stage in 
which he finds them, imless otherwise ordered (x). 

The Queen's Proctor shall within fourteen days after By Queen's 
he has obtained leave to intervene in any cause enter an 
appearance and plead to the petition, and shall deliver 
a copy of the plea to the petitioner or his solicitor (y). 

All subsequent pleadings and proceedings in respect to 
the Queen's Proctor's intervention in a cause shall be 
filed and carried on in the same manner as directed in 

{t) Enles 19, 20, 22. 

{u) Exile 17 ; Wood v. Wood and Hutchvnaon, 36 L. J. (Mat. 
Gas.)- 48. 
(0) Bules 23, 24« 
iy) Bnle 68. 
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respect of the pleadings and proceedings of the original 
parties to the cause («). 

The Queen's Proctor may move the Court by counsel 
without affidavit for leave to intervene (a). 
After decree When the Queen's Proctor desires to show cause 

msi, 

against making absolute a decree nid for dissolu- 
tion or nullity of marriage, he shall enter an ap- 
pearance in the cause in which such decree nid has 
been pronounced, and shall within fourteen days file his 
plea in the registry, and on the same day deliver a copy 
thereof to the person in whose favour the decree has been 
pronounced, or his or her solicitor, and all subsequent 
pleadings and proceedings in respect to such plea shall be 
filed and carried on in the same manner as directed above 
in regard to the plea of the Queen's Proctor filed after 
obtaining leave to intervene in a cause (6), 
SmtB in formd Any person desirous of prosecuting a suit in formd 

pauperis, 

pauperis must lay a case before counsel and obtain an 
opinion that there are reasonable grounds for proceeding. 
No such suit can be prosecuted without an order of one 
of the registrars, and to obtain such leave the case laid 
before counsel and his opinion thereon, with an affidavit 
stating that such case contains all material facts, and a 
further affidavit, made by the party applying, as to his or 
her income, and that he or she is not worth £2 5 after 
payment of debts (except his or her wearing apparel), 

{z) Eule 69. 

(a) Anon,, 2 S. &. T. 249. 

{h) Eule 202 
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shall be produced at the time such application is 
made (c). 

Where a husband or wife has obtained leave to prose- 
cute a suit against the other in formd pauperis the wife 
or husband may obtain leave to defend in formd pauperis 
on shewing poverty as required (rf). 

Each respondent who has entered an appearance, may Answer, 
within twenty-one days after service of citation on him, 
file in the registry an answer to the petition, and on the 
same day shall deliver a copy thereof to the petitioner or 
to his or her solicitor (e). 

As we have seen, the ordinary time allowed for entering 
an appearance is eight days, but where further time is 
allowed by the Court (which further time is allowed when 
the party cited is abroad, or from other reasons cannot 
appear within such period), a respondent having appeared 
may within fourteen days from the expiration of the time 
limited for the entry of appearance file an answer to the 
petitioner (/). 

Every answer which contains matter other than a simple Affidavit i 
denial of the facts stated in the petition, shall be accom- 
panied by an aflBidavit, made by the respondent, verifying 
such other or additional matter, and such affidavit shall 
be filed with the answer. 

In aU suits other than a suit for restitution of conjugal 

(c) Eules 25, 26. 
{d) Bules 210, 211. 
(e) Etdes 28, 29. 
(/) Bule 186. 
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rights, the respondent who is husband or wife of the 
petitioner shall in the afl&davit filed with the answer 
further state that there is no collusion between the 
parties {g). 

Fom of. In form an answer is a denial of the facts stated in 

the petition, and maj in addition allege culpable acts or 
omissions on the part of the petitioner, or making recrimi- 
natory charges against him or her, and usually ends with 
a prayer for the rejection of the petition ; but it is not 
necessary to ask for such rejection, for the respondent 
may in the answer claim relief; thus, in a suit for restitu- 
tion of conjugal rights the respondent may plead cruelty 
or desertion, or adultery of the petitioner, and pray for 
a judicial separation. 

And now in any suit instituted for dissolution of 
marriage, if the respondent shall oppose the relief sought 
on the ground in the case of a suit instituted by a husband 
of his adultery, cruelty, or desertion ; or in the case of a 
suit instituted by a wife, on the ground of her adultery 
or cruelty, the Court may give to the respondent, on his 
or her application, the same relief as might have been 
obtained on an original petition (A). 

Reply. The petitioner shall file his reply to the answer within 

fourteen days from the filing and delivery thereof, and 
the same period is allowed for any rejoinder or subsequent 
pleading {%), 

(g) "Rules 28 to 31. 

(h) 29 & 30 Vict, c. 32, 8. 2. 

(t) Eule 32. 
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Either party desiring to alter or amend any pleading, Amending, 
must apply to the Court for permission to do so, unless 
the alteration be merely a clerical error, when it may be 
made by order of a registrar (k). 

If either party fail to file or deliver a copy of the answer, Effect of 

fulling to 

reply, or other pleading, or to alter or amend the same plead, 
within the time allowed for the purpose, the party to 
whom the copy of such pleading should have been 
delivered shall not be bound to receive it, and such plead- 
ing shall not be filed, or be treated as filed, unless by 
order of a r^istrar, to be obtained on summons (Z). 

Formerly when the pleadings, on being concluded, had Directions as 

to mode of 

raised any question of fact, the petitioner, within fourteen trial. 
days from the filing of the last pleading, or at the expira- 
tion of that time, on the next motion day, or in case the 
petitioner should fail to do so at such time, either of the 
respondents on whose behalf such questions had been 
raised might apply to the judge by motion to direct the 
truth of such question of fact to be tried by a special or 
common jury (m). 

But now it shall not be necessary so to do, but when 
the pleadings are concluded, the parties to a cause may 
proceed in all respects as though upon the day of filing 
the last pleading a special direction had been given by 
the Court as. to the mode of hearing or trial to the effect 
following : — 

{Je) Bnle 34. 

(0 Bnles 37, i8t. 

(m) Bule 40. 

N 



178 PRACTICE. 

1. In cases in which damages are not claimed, that 
the cause he heard hy oral evidence hefore the Court 
itself without a jury. 

2. In cases in which damages are claimed, that the 
cause be tried before the Court with a common jury. 

And any party may apply by summons for a direction 
that the cause may be tried or heard otherwise. 

Before a cause is set down for hearing or trial, the 
pleadings and proceedings in the cause shall be referred 
to one of the registrars, who shall certify that the same 
are correct and in order ; and the registrar to whom the 
same are referred shall cause any irregularity in such 
pleadings or proceedings to be corrected, or refer any 
question arising therefrom to the Court for its direction, 
and any party to the cause objecting to such direction of 
the registrar may apply to the Court on summons, to 
rescind or vary the same (n). 

Before the trial, the citation must be returned into 
and filed in the registry, even where personal service has 
been dispensed with (0). 
Pleadings And the pleadings must be complete ; thus, in a suit 

must be " 

complete. for dissolution of marriage, the respondent and co-respon- 
dent traversed the adultery, and the respondent further 
countercharged adultery and cruelty. The petitioner 
having allowed the time for filing a replication to the 
respondent's answer to expire without replying or obtain- 
ing further time, the respondent moved the Court for 

(n) Eules 205, 206. 

(0) CooJce V. Coohe and Qumle, 28 L. J. (Mat. Cas.) 56. 
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an order for trial of the cause, but it was held that the 
Court had no power, the pleadings being incomplete (p). 

Whenever the judge directs the issues of fact to be Settling 

questioni of 

tried by a jury, the questions of fact raised by the plead- fact for the 
ings are to be briefly stated in writing by the petitioner 
and settled by one of the registrars. Should the petitioner 
fail to prepare and deposit the questions for settlement in 
the registry within fourteen days after the judge has 
directed the mode of trial, either of the respondents on 
whose behalf such questions have been raised shall be at 
liberty to do so. 

After the questions have been settled by the registrar, 
a copy thereof must be delivered to each of the other 
parties to be heard at the trial, and either of such parties 
may apply to the judge by sumn^ons within eight days, 
or at the expiration of that time, on the next day 
appointed for hearing summonses in Court, to alter or 
amend the same, and his decision shall be final (q). 

Only the issues stated in the questions will be gone 
into at the trial, and they will be held to bind the parties; 
a co-respondent who has not put in an answer to the 
petition cannot apply to amend (r). 

In cases to be tried by a jury, the petitioner, after Setting down 

cause for 

the expiration of eight days from the delivery of copies trial, 
of the questions for the jury, to the opposite parties, or 

(p) Broadwood v. Broadwood and 8t Albans, 34 L. J. (Mat. Cas.) 
10. 
(g) Rules 41, 42, 43- 
(r) Tourle v. Tourle, i S. & T. 176. 

N 2 
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from alteration or amendment of the same, shall file such 
question in the registry, and at the same time set down 
the cause as ready for trial, and on the same day give 
notice thereof to the other parties who have appeared. 

In cases to be tried without a jury, the petitioner shall,, 
having obtained directions as to the mode of trial, set the 
cause down for hearing, and on the same day give notice 
thereof to the other parties who have appeared. 

If the petitioner fail to file the questions for the jury,, 
or to give due notice thereof for one month, after direc- 
tions have been given as to the mode of trial, either of the 
respondents entitled to be heard at the trial or hearing,, 
may file such questions, and set the cause down for hearings 
and give notice thereof to the other parties (s). 
When damages When the petitioner claims damages against a co-re^ 

claimed, mast 

be a jury. spondent, they mttst be assessed by a jury {t). 

No cause shall be called on for trial or hearing until 
after ten days from the same having been set down for 
trial or hearing. Either of the respondents, having 
appeared, may, without filing an answer to the petition in 
the principal cause, be heard on a question of costs ; and 
a respondent who is husband or wife of the petitioner, 
may be heard in respect to any question as to custody of 
children (u). 

AffidaTits. When facts have been directed to be proved by- 

affidavits, such affidavits shall be filed within eight days- 

(«) Enles 44, 45, 46. 

(t) 20 & 21 Vict. c. 85, 8. 33. 

{u) Eules 48, 50. 
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from such direction having been given, and in an unde- 
fended cause such affidavits may be filed at any time up 
to ten clear days before the cause is heard (x). 

Counter-affidavits are to be filed within eight days 
from the filing of the affidavits which they are intended 
to answer; and copies of such affidavits and counter- 
affidavits shall on the day they are filed be served on the 
other parties (y). 

Any party to a cause, having appeared, may apply by Act on peti- 
tion, 
summons to a registrar to be heard on his petition 

touching any collateral question in the suit, and having 

obtained such leave, he shall within eight days file his 

act on petition, and serve the other parties with a copy (z). 

This is a speedy and convenient method of trying any 
incidental question arising in the suit, and is the means 
usually employed of determining a question of jurisdiction, 
when the respondent appears under protest. 

An application for a new trial or for re-hearing may be New trial, 
made to the judge by motion within fourteen days from 
the day of hearing, and if the judge be not then sitting 
to hear motions, on the next day appointed for hearing 
motions (a). 

Any person other than the Queen's Proctor, wishing to Showing causa 

against a 

shew cause against making absolute a decree hiai for disso- decree, 
lution of marriage shall enter an appearance in the cause in 

(x) Btiles 51, 1 88. 
(y) Rtdes 52, 53. 
{z) Btdes 56, 57, 181. 
(a) Bole 62. 
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which such decree nisi has been pronounced ; and shall 
within four days thereafter file affidavits in support of his 
application, and serve copies thereof on the party to the 
cause in whose favour the decree has been pronounced ; 
and the party so served may within eight days file 
affidavits in answer, and serve the party shewing cause 
with copies thereof (b). 

The questions raised on such affidavits shall be argued 
in such manner as the judge may on application by motion 
direct, and if he think fit, the same may be tried by jury, 
and in that case such questions are to be settled and tried 
in the same manner and subject to the same rules as any 
other issue (c). 
Appeal. « Formerly either party dissatisfied with any decision of 

the Court in any matter which, according to the provisions 
aforesaid, may be made to the judge ordinary alone, may,, 
within three calendar months after the pronouncing 
thereof, appeal therefrom to the full Court, whose decision 
shall be final" (d). 

But now, as we have before seen, all such appeals lie to 
the Court of Appeal, and from thence in certain cases to 
the House of Lords (e). 

Either party dissatisfied with the final decision of the 
Court on any petition for dissolution or nullity of marriage 
may, within one calendar month after the pronouncing 

(h) Etdes 70 to 74. 

(c) Bule 76. 

(d) 20 & 21 Yict. c. 85, s. 55, 

(e) 45 & 46 Yict. c. 68, s. 9. 
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thereof, appeal therefrom to the House of Lords, and on 
the hearing t)f any such appeal the House of Lords may 
either dismiss the appeal or reverse the decree, or remit the 
case to be dealt with in all respects as the House of Lords 
shall direct ; provided always, that in suits for dissolution Party not 

appearing no 

of marriage no respondent or co-respondent, not appearmg right of 
and defending the suit on the occasion of the decree nisi 
being made, shall have any right of appeal to the House 
of Lords against the decree when made absolute, unless 
the Court upon application made at the time of the 
pronouncing of the decree absolute shall see fit to permit 
an appeal (/). 

It will appear from the above that appeals in suits for 
nullity and dissolution of marriage lie to the House of 
Lords direct, but in all other cases to the Court of 
Appeal. 

The judge ordinary is now empowered alone to hear 
and determine all matters arising in the Court, and to 
exercise all powers vested in the full Court or exercised by 
three or more judges thereof, provided that the said judge 
may, where he shall deem it expedient, direct that any 
such matter be heard and determined by the Court of 
Appeal, and either party dissatisfied with the decision of 
such judge sitting alone in granting or refusing any 
application for a new trial, may within fmirteen days after 
the pronouncing thereof appeal to the full Court, whose 
decision shall be final (g). 



(/) 31 & 32 Vict. c. 77, 8. 3. 
(g) 23 & 24 Yict. c. 144, ss. ] 



44, ss. I, 2. 
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An appeal to the Court of Appeal must be asserted in 
writing and the instrument of appeal filed within the 
allotted time, and notice thereof and a copy of the appeal 
must be delivered to the respondent. 

The appellant must within ten days after filing his 

instrument of appeal file his case in support in triplicate, 

and deliver a copy thereof to the respondent or his or her 

solicitor, who shall be at liberty to file in like manner a 

case against the appeal (h). 

Decree abeo- Formerly all applications to make absolute a decree nisi 
lute. 

for dissolution of marriage must have been made to the 

Court by motion. In support of such application it must 

have been shewn by affidavit filed with the case for 

motion, that search had been made in the proper books at 

the registry, up to within two days of the afl&davit being 

filed, and that at such time no person had obtained leave 

to intervene in the cause, and that no appearance had 

been entered nor any affidavits filed on behalf of any 

person wishing to shew cause against the decree nid being 

made absolute ; and in case leaye to intervene had 

been obtained, or appearance entered, or affidavits 

filed on behalf of any such person, it must have been 

shewn by affidavit what proceedings had been taken 

thereon (i). 

But now, application to make absolute a decree nisi for 

dissolution or nullity of marriage need not be made by 



{h) Eules 77, 78. 

(i) Rule 80, and see rule 194. 
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motion, but it shall be sufficient to file in the registry, with 
the affidavit above mentioned, a notice in writing, setting 
forth that application is made for such decree absolute, 
which will thereupon be pronounced in open Court at a 
time appointed for that purpose {k), 

{h) Bnle 207. 



INDEX. 



PROBATE. 



A. 

Acknowledgment of Signature, 41 

Ad Colligenda Bona, 90 

Administration, « 

belongs to country where deceased was domiciled, 29 

to whom granted, 69 

to married women, 69, 70 

renouncing in one character, cannot take in another, 70 

person non eonyaos cannot administer, 71 

by felon, 71 

order in which entitled to claim, 71 

priori petenti, 75 

sole grant preferred, 76 

male preferred, 76 

whole blood preferred to half, 76 

to creditor, 77 

commorienteSf presumption as to, 77 

when to be granted, 78 

after three years delay to be certified, 78 

how obtained, 78 

bond, 78 

estate under £50, one surety only, 79 
Court no power to dispense with bond, 79 
but may reduce penalty, 79 
two sureties to bond, 79 

Admikistration with Will annexed, 62 
where no executor, or none known, 62 
or executor dead, or not appearing, 63 
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Administration with Wili. AmitXED — continued, 
to whom granted, 63 
granted to residuary legatee, 63 
widow or next of kin, 64 
to universal legatee, 64 

nominees of person having power of appointment, 65 
Court may pass over those entitled, 65 
but cannot give general grant to person who would have only been 

entitled to limited grant, 67 
time of issuing, 67 

after three years reason of delay to be certified, 67 
how obtained, 68 

Administratob, duties of, 81 

Affidavit, 

as to due execution, required when attestation insufficient, 41 
Court will not dispense with such affidavit, 41 
of executors, 50 

Alien may make a will, 20 

Alteration in Will, must be executed as required by statute, 50, 51 

Appeal, 12 

Attestation 
of will, 40 
in presence of, 40 
clause, signature of testator in, 39 
insufficient, affidavit required, 41 
to will of seamen, 40 

B. 

Bastardy, usual cause of no next of kin, 73 

Blind, ^ 

will of, 21 

must be read over to testator, 21 

« 

Bond 

of administrators, 78 

sureties to, 78 

when under JC50 ... 79 

Court no power to dispense with, 79 

penalty to, 79 

penalty may be reduced, 79, 80 

Building Societies, deposits in, not exceeding £50 ... 28 
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C. 

Cayeats, 

entering, and efiEcct o( 93 

lemain in force six months, or until warned, 94 

warning, form o^ 94 

CfiTEBOBUM ADHiNisTBATioir, grant of, 91 

CSBTIFICATE OF PrOBATE, $5 

Gessate ADMnnsTBATioif , form of, 92 
Common Fobm Bubihess, what is, 7 

COMMOBIEHTES, 

definition of, 77 
presumption as to death, 77 

Contents op Lost Will may be proved by secondary evidence, 39 

CONTINOBNT WiLL, 1 5 

Costs, in discretion of Court, 97 

County Coubt, 
jnrisdiction, 10 
Begistrar, duties of, 1 1 

Coubt op Probate, 

jnrisdiction, origin of, 3-5 
now Probate Division, 6 
non-contentious practice not altered, 6, 7 

Cbeditob, grant of administration to, 76 

Cbown, claims goods of deceased bastard intestate, 73 

D. 
Deap and Dumb, 
will of, 21 
instructions signified by signs, 21 

Death, place of, 30 

De Bonis Non, administration, 8S 

Debts may be deducted, $6 

Delay 

in applying for probate, reason of^ to be certified, 51 

„ for administration, reason of, to be certified, 68 78 



Dependent Eblative Bevocation, 47 
Dispositions, inconsistent revocation, 47 
Distbibution op Assets, persons entitled in what shares, 72 
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D18TBICT Beoistries, 7 
Kegistrars, powers of, 7 
no grant where contention, 8 
in case of doubt, 8, 9 

DocuMENTB, incorporation of, 49 

DoaciL, 

where deceased domiciled in England, Coart as jurisdiction, 30 
notation of, 34 

Double Probate, what is, 61 

Drunkenness, 

temporary insanity, 21 
incapacity, 21 

Duration op Limited Grant, 82 et seq. 

Duties op Executors and Administrators, 81 

Duty, 

payable in foreign bonds passing by delivery in this country, 30 
ratos of probate and administration, 59 
no legacy duty on estates under £100, 59 

E. 

English Probate, 

as to Scotch property, 34 
„ Irish property, 35 

Estate of Deceased Intestate, persons entitled, and in what shares, 72 
Exceptions to Probate, 42 et seq. 

Executors, 

duties of, 81 

formerly entitled to undisposed of residue, but not now, 81, 82 

out of jurisdiction, administration durante absentia, 83 

entitled to probate, 51 

who may be, 52 

appointed by name or according to the tenor, 53 

what constitutes an executor according to the tenor, 53 

may have power to appoint after testator's death, 53 

alternative appointment of, 53 

may renounce, 54 

but not after intermeddling with estate, 54 

renunciation, form of, 54 

having renounced, cannot take representation in another character, 55 

affidavit and oath of, 55 

stamp on, 55 
retainer, right of, 61 



J 
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keadtied, 62 


maj be p^ea of cwntnitii 


of last win, 33 



F. 



Fka^ vifl indaoed bj, 22 
Fbuvx ma j make a wiD, so 
FoBCC, viD obtaiaed hj, 21 
FoKEiGx Wnx, probate i£, 29 



G. 



may be appointed to iiifiuit% 52, S5 

nuDon maj cfaooae, 85 

grants dHramte mimare cdcUty maj be made to sachgnaniians^ $5 



IaCX>BFOKATIOH OF DoCUHETTS^ 49 

INDUSTRIAL Societies^ 28 

will o( i6f 43 

a neaman at eea may make a will, 43 

hare guardians assigned, to whom a grant dwranit mlnorc atcU may 
be made, 85 

Initials in margin of will opposite interlineations, 51 

iNSAvmr, 

Conrt gnided by facts of each case, 18 

no disposing power when mind diseased, 19 

delusions on one subject do not affect disposing power, iS 

dnmkenness, temporary insanity, 21 

Ihsufficiest Attestation, 41 

Intestate, estate of persons entitled, and in what shares, 72 

Interuheations, must be execnted as a wiU, 51 

Irish Grant, as to English property, 35 
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J. 

Joint and Mutual Will, 15 
JusiBDicnoN OP Ck>UBT, origin of, 3-5 

L. 

LnciTED Grants, 82 
in duration, 83 

until lost will be found, 83 

durante absentia, when the executor is residing out of the 
country, 83, 84 

dv/rante dementia, 85 

durante minore asttXte, 83 

„ „ maybe made to guardians of infants for 

their use, 85 

infants have guardians assigned, 86 

minors may elect guardians, 86 

minors and infants, difference, 86 

election, how made, 86 

pendente lite, 87 

not granted without special cause, 87 

receiver mi(y be appointed, 87 
to a partictdar property, 88 

de bonis non, 88 

chain of representation, 88 
to a particular purpose, 90 

ad coUigenda bona, 90 

ad litem, 91 

save and except, 91 

ccBterorum, 91 

cessate, 92 

Lunatics, 

will of, presumption of sanity, 18 : See iNSANiTr 
cannot administer, 69 

M, 

Marinek 

or seaman at sea, will of, 26, 43 
what the term includes, 26, 43 

Married Women, 
will of, 16 

speaks from date, 16 
as executrix, 17 
general decree operates as execution of power of appointment, 17 

Minor, will of, 16, 43 
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N. 



NAvr MoKET, uader £100 no probate reqaited, 25, 43 

Notation 

ofdomi<»le, 34 

no necessity of notation for Ireland, 35 



O. 
Oath of executors, 60 

Obdbb in vhioh persons are entitled to administration, 71 

Outlaw cannot make a will, 20 

P. 

Parol Evidence of wiU, 39 

Pabtioular Purpose, administration for, 90 

Pendente Lite, 

limited grant, 87 

not granted without special cause, 87 

Pleadings, 95 

Practice, common form not altered, 7 
Contentions, 94 
writ, 94 
appearance, 95 

default of, 95 
parties show interest, 95 
pleadings, 95 
statement of claim, 96 
denial of interest, 97 
statement of defence, 97 
trial, 97 

Priori fetenti, grant of administration to, 75 

Probate, 

of what granted, 48 

exceptions to necessity for probate, 26 

navy money under £100 ... 26 

of seaman's will, 26, 42 

officers and soldiers pay under £50 ... 26 

effects of merchant seamen, 27 

duty, rates ot, 58, 59 

duty payable on foreign bonds, 30 
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Phobate — continued, 

of English will to have effect of Scotch confirmation, 34 

take effect in IreLand, 35 
in common form, 47 
in solemn form, 48 
persons interested may contest validity of will after probate in common 

form, 48 
may be granted of inoperative will, 48 
of lost will may be granted, 50 
not granted till after seven days from death, 51 
delay in applying for to be explained, 51 
only granted to execators, 51 
how obtained, 59 
certificate, 55 
debts may be dedncted, 56 
provision for small estate, 57 
money legacies pay duty, 58 
exceptions, 58 
double, 61 

Pbopebtt, 

where sitnate, 29 

what may be devised, 24 

realty only, Conrt no jarisdiction, 24 

realty and personalty, 25 

no personalty in England, 29 

locality of, 29 

limited grant to particular property, 88 

not subject to probate duty, 35, et seq. 

provision for if mall estate, 57 

K. 

Beceiyer of Real Estate pending suit may be appointed, 87 

Reducjtion op Penalty, 79 

Registrabs, District, 7 
powers of, 7, 8 

to take directions of judge when in doubt, 8 
County Court, powers of, 11, 12, 13 

Renuncla-tion, 
of probate, 54 
form of, 54 
after renunciation of probate in one characteri cannot take in 

another, 55 

« 

Residuary Legatee, 

administration with will annexed, 63 
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Betadier, riglit of, by execator, 61 

does not make him seciired creditor, 82 

Beyogation op Gbants, 92 

Reyocatioh op Will, 44 
by marriage, 44 

by another will, or by destmction, 46 
not revoked by mnning pen throogh, 46 
dependent relative, 47 
intention, 45 

intention to snbstitate another will, 47 
of grants. Court has fall power over 92 
inconsistent disposition, 47 
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95 
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S. 

Save and Except, administration, 91 

Sayikos Basks, 

for seamen, deposits in, 27 
deposits not exceeding £50 ... 27 

Scotch CoxpnoiATioKS, to have efiect of EngKsh probate, 33 

2 



196 PKOBATB. 

Seamen, 

will of, 25 et seq. 

effects of, under JE50, no probate necessary, 26 

deposits in savings banks, 27 

SlGNATUBB OF WiLL, 

in the presence of, 40 

not a due signature when testator is insensible, 41 

foot or end, 37 

bj mark, 38 

by third party at the direction of testator, 38 

position of, 38 

SOLDIEBS AND OfFICEBS, 

pay under £50 no probate, 26 
in actual service, may make nuncupative will, 42 
Sole Grant prefebsed, 76 

Sovereign, tidll of, 15 
Stamp, on affidavit, 55 

Statutes cited, 
13 Edw. I ... 4 

34 & 35 Hen. 8, c. 5, s. 14 ... 16 
22 & 23 Car. 2, c. 10 ... 63 
29 Car. 2, 0.3 ... 63 

I Jac. 2, c. 17 ... 63 

38 Geo. 3, c. 87, ss. I, 3 ... 83 
' s. 6 ... 83 

II Geo. 4 & I Will. 4, c. 40, s. I ... 81 
II Geo. 4 & I Will. 4, c. 41, s. 5 ... 27 
7 Will. 4 & I Vict. c. 26, s. 7 ... 16 

s. II ... 42 

s. 18 ... 44 

■ s. 20 ... 46' 

— —— -^^ 8, 21 ... 44 

15 Vict. c. 24, s. I ... 37 

17 & 18 Vict. c. 104, s. 299 ... 27 

19 & 20 Vict. c. 41, s. 5 ... 27 

20 & 21 Vict. c. 77, s. 2 ... 7 

■ 88. 3» 4 ••• 5 

s. 13 ... 8 

" s. 16 ... 6 

• — s. 22 ... 6 

s. 23 ... 6 

— s. 34 ... 6 

■■ s. 46 ... 8 

~~~"~~~~~~~~"~"~^~^ s. 47 *•• ** 

' s. 48 ... 9 
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20 & 31 Vict, c 77, 8. 50 ... 9 
-^— ^— — 8. 53 ... 10 
B. 55 ... II 

• 88. 56, 57, 58 ... 12 

8. 70 ... 87 

8. 71 ... 88 

— 8. 73 ... 66 

8.74 ... 84 

— ^— ^— ^— — 88. 81, 82 ... 79 

20 & 21 Vict. c. 79, 8. 94 ... 35 

— 8- 95 -.- 35 

21 & 22 Vict. c. 95, 8. 10 ... II 

8. 16 ... 63, 89 

8. 18 ... 63 

8. 22 ... 87 

24 Vict. c. 14, 8. 14 ... 27 

24& 25 Vict c. 114, 88. I, 5 ... 32, 33 

26 & 27 Vict. C. 87, 8. 43 ... 27 

38 & 39 Vict. c. 72, 8. 7 ... 26 

• c. 99 8. I ... 6 

c. Ill, 88. 3, 8 a6 ... a6 

36 & 37 Vict 52, 88. I, 2, 3, 6 ... 13 

36 & 37 Vict c. 66, 8. 16, 22, 34 ... 7 

37 & 38 Vict c. 42, 8. 29 ... 28 

38 & 39 Vict. c. 27, 8. I ... 13 

39 & 40 Vict. c. 45, 8ab.-88. 5, 6 ... 29 

44 Vict c. 12 ... 55, 78 
— 8. 27 ... 55 

— 8. 26 .. . 55 

8.28 ... 57 

8. 30 ... 56 

fl- 33 ... 57 

8. 42 ... 58 

45 &46 Vict c. 75, 88. 18, 24 ... 70 
SuBETiES, to bond, 48 

T. 

Tehob of Will^ ezecaton according to, 53 

TEOTiMONnni Clause, 8ignatnre of testator in, 39 

Time 

of issuing probate or letters of administration, with will annexed, 67 . 
after three years, reason of delay required, 67 
trial, 97 

u. 

UsiYEBSAL Legatee, administration with will annexed to, 64 
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w. 

Warniko to a Cateat, 93 
form of^ 94 
efiTect of, 94 

WiEOW, adzninistration with will annexed to, 64 

Will, 

definition of^ 14 

who may make, 16, et aeq, 

muBt be reyocable, 14 

Court has no power, over will of soyereign, 15 ^ 

contingent on a certain event, 15 

joint and mutual, 15 

who may make, 15 

of infants, 16 

of married women, 16 

speaks from date, 17 
of lunatics, 18 1 

rule as to insanity, 18 ', 

lucid interval, 19 
of persons deaf and dumb, 21 

„ „ instructions by signs n 

of blind testators, 21 
of felon, 20 
of outlaw, 20 
of alien, 20 

must be made voluntarily, 21 
undue influence, what is, 22, 23 
of seamen in service, 26, 27, 29, 41 
of soldier, 26, 42 
foreign probate o( 29, 30, 31 
of British subject out of Great Britain, 32 
before 1838, and since, 32, 35, et seq, 
attestation of, 41 
insufficient, 42 
signature of, 38 
by mark, 38 

by third party at testator's request, 38 
position of, 38 
revocation, 44 

by marriage, 44 

by other will or by destruction, 46 

by inconsistent dispositions, 47 
interlineations and alterations in, 46, 50 
induced by fitiud, 22 

fear, 22 
undue influence, 22 
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Act ns Pf .TiTHfi> , xS3 



Imt msf ht so Im* to a decrK^ 120 



in sal £r fl!irtii.irtjfln of omgogil n^iits^ 144 
in iui|y ml flf petisam, 169 
»tDaBrnoetolie£U, 173 
IB BUts im fimmi j Muqtei U, 174 
tDliBfiei,iSo 
^ 181 
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duUioi ofaabuBBdats vba«i«r bom «re BatcmUMre sal^ts^ t<H 
BB Eag^iib-bam sakgect does not bj ooq[wrii^ foK^ domkil t!Hi>ow ^^ 
no 



Comt maj ovier grass som, or anaoil son, or i(«eMj> for, 145 
pemdcKteUie, 146 

application for, 147 

wife entitled tboogh goiltj, 147 

bnsband banknipt; 147 

amoont^ 148 

deductions, 148 

when oeaaes, 148 
permanent, 149 

amoonty 150^ 151 
injnnction will be granted to preTent wvsto of propertv, 15a 
amending petition, 113 

pleadings, 177 

Ahswes, 

time for, 175 

to be accompanied by affidavit, 175 
to state there is no collusion, 176 
form 0^ 176 
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Appeal, 129, 182 

where no right of, partieB are at liherty to remarry after decree abeolute, j 

129: SeeDEcaxB. I 

Appbabancb, I 

under protest, 1 11, 172 I 

a respondent cannot withdraw an absolnte appearance, to enter one ' 

under protest, 173 1 
to be entered into proper book, 172 
when entered, 172 

Appucation, 

of damages, 162 

in discretion of Courts 162 



C. 

Choseb IV Acnoir, of wife after diTorce belong to her absolutely, 131 

Citation, 

form of, 171 
service of, 171 

by advertisement, 172 
certificate o( 172 



II 
II 



Collusion, 

definition, 117 

wider scope than formerly, 117 

what amounts to, 117 

petitioner must be a party to, 118 

intervention on ground of, 126 

Committee of Lunatics may maintain suit, 112 

Condonation, 

definition, 118 

forgiveness on condition only, 118 

offence condoned may be revived, 1 19 

CoNFBOi^TATiON, Order of, 164 

Connivance, 

definition, 116 

is a question of intention^ 1 16 

Co-Respondekt, 

damages against, 160 

application of, 161, 162 

defences of, 1-61 

alleged adulterers should be made, 170 

where not known, 171 



201 

% IGS 
103 



defintioBc^ 122 '"'*'*^^ 



fojodidal 



wffl IK* be giTen to iJ^^.^**"'''**** '^ 



BAXAon^ 



frQnitiHttor&tber,t6o 



«»*«*ion oC 161 

iDiist be an^MMi i» - 

■^J'ny, 113, 161 
161 



«^'. in fir»t instance, 125 

P^erto^i^ period between end decn^ absdnte, .a; 

Viewing canae against, ,29 

•^Inte^appeal'fion,,,,^^ 
to Coort of Appeal, 7,9 ^ 

definition, 123 

wife entitled to hnsband's sodetv and d^* . 
excnses for, 125 aoaety ana protection, 1 25 

as ground for fnr?i/n-oi x.- 

waids, ,32 ^ separation, mnat be for two yews and up- 

«™™* for, 113. »4 ' 
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DiflsoLUTioN OF Mabbiaoe — contiuued, 
an^e-nuptial adultery no grouad for, 115 
defences to, 115 

absolute denial, 115 

„ no affidavit, 1 15 

connivance, 116 
collusion, 117 

petitioner must be party to, 1 18 
condonation, 118 

forgiveness on condition only, 118 
condoned offence may be revived, 119, loo 
adultery of petitioner, 120 

unreasonable delay in presenting or prosecuting suit, 121 
excuses for delay, what may form, lai, 122 
cruelty, 122 
constructive, 122 
desertion, 123 
excuses for, 123 
wilful misconduct, 124 
must directly conduce to adultery, 125 

DiYOBCE A MensI et Thoro, ioi 

formerly obtained by private Act, loi 

DOHICIL, 

definition, 104 - 
of origin, 105 

not necessarily place of birth, 105 
of choice, fact of residence, evidence of, 105 

must be actual residence, declarations of intention to remove not 
sufficient, 106 

residence of wife and children, important consideration, 107 
by law, definition, 107 
husband's domicil becomes that of wife, 107 
father's domicil is child's, 108 
alone sufficient to give Court jurisdiction, 1 1 1 



E. 



England, what the term includes, 104, et seq. 

Estoppel, 

when petition presented on ground of cruelty but dismissed, cannot 
be set up again for same reason, 134 

Evidence, 

inability to give, may form excuse for delay in presenting petition, 122 
taken orally in open Court, 163 
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Evidence — continued, 

parties, to suit admissible witnesses, 164 

need not show' their own gniltj 164 
confirontalaon, 164 
attendance of witnesses, 164 

F. 
Feme Sole, wife considered as, after judicial separation, 135 



I. 

iKjUKcnoN may be granted to prevent waste of property out of which 
alimony payable, 152 

Intention, connivance purely question of, 1 16 

Intervention, 

Queen's Proctor, or any person in suit for dissolution may intervene 

to shew collusion, 126 
costs of, 127 

in questions as to custody of children, 159 
application for, to be made by motion, 173 

by Queen's Proctor, 173 

„ „ aiter decree nisi, 174 



J. 

Jactttation of Mabbiage, 
objects of suit, 142 
who may commence a suit, 142 
defences, 143 

Judicial Separation, 
grounds for, 131 

desertion, must be for two years and upwards, 132 
when husband convicted of aggravated assault, an order to lire apart 

may be obtained, 133 
defences, adultery of petitioner, 133 
,, „ „ absolute defence, 1*34 

„ cruelty, 134 
estoppel, 134 
effisct of decree, 135 

wife hecomea feme sole, 135 
reversal of decree, 162 

applications for, must state grounds, 163 
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JURISDICnOV, 

elements to be considered, 103 
allegiance, 104 
domicil, of origin, 105 

by acquiring foreign domicil English subject does not throw 
ofi; 106 

given by law, 107 
locus contractus, 108 
place of delictwnf 72 

Jury, assess damages, 109 

L. 

Locus CoHTRiLCTOS, I08 

Court is for England only, 108 

marriage solemnized in England, may have great weight in determining 

domicil, 109 
marriage solemnized'here, domicil foreign, 109 

LUNACT, 

of respondent, no answer to suit, 112 
committee of lunatic, may maintain suit, 112 



M. 



Mabbiaoe, 

in England may determine question of domicO, 106 
but foreign domicil, 109 
requisites of legal marriage, 137 
by special licence, 137 

who may grant, 138 
of minor, consent of parent, 140 
must take place within three months of licence, 138 
without licence void, 138 
by registrar's certificate, 138 

„ licence, 139 

before whom, 139 
time of celebration, 139 
who may marry, 140 
consent, 140 
incapacity of body, 140 

Means, want of, may form excuse for delay, 121 

Minor, 

father of, may maintain suit, 112 

may elect guardian to prosecute or defend suit, 112 

cannot marry without consent of parent, 112, 140 
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MlBOOHDCCT, 

• may fonn a defenoe, 124 
bnt mnrt condooe to adnkeiy directly, 124 

Mods of Tkial^ directiaos as to, not necesaaiy, 177 

N. 

Nbgubciv 

if a diflcretioiiary d rf anoe, 124 

mnst directljr oondoce to adnlterj, 124 

New Tbiai^ 181 

Ndi, 

decree is oolj, nisi in fint inHtaitoe, 125 

can odIj be made absolnte at sidt of innocent paitj, I2S 

NuuJTr OF MiaaTAOE, 
who may pelitioo, 156 

reqdsites of Iqgal maniage, 136 to 140: iSfee Masuaoe. 
onaoooontofinc^acity, 140 

»f n mast be peimaoeD^ 140 

defences to snit, 141 
dd^ not absolnte bar, 141 

P. 

TAMTicciAEa, appBcalioa fiir farther, 170 

FjETinov, 169 

may daun damagei^ 169 
affidayit in sopport, 169 

„^ „ diafl state tiiere is no ooDoaon, 170 

is not endenoe, 170 

fiuts relied on to be stated, 170 

acton, 181 

amendment o( 113 

Place of MAKsiAflB, 106 

Coort, is for ^-"gfand only, 108 

vben parties domidled abroad, iii 
of ddidvm, 109, iii 

question of fiict, 109 

pixAixsos, 

amenfing^ 177 

dfect of £ufing to plead, 177 

nrait be con^lete before tziaJ, 178 
PcAcncE, Conner roles in fince, loi 



206 DIVORCE. 

Pbotectiojc, 

to wife*8 earnings, 155 

order to live separate now same effect as judicial separation, 156 

Court may order hasband to pay a weekly sum to wife, 157 

Protest, appearance under, 1 1 1 



Q. 



Questions of Fact for Jury, 
settling, 179 
held t} bind both parties, 179 



R. 



Kbply, time for, 176 
amending, 177 

REQuisriEs OF Leqal Marriage : See Marriage. 

Restitution of Conjugal Riohtb, 
grounds for, 143 

Court will not inquire into motives, 143 

semble, where both parties are guilty Court will make decree, 144 
affidavit filed must show that demand to return has been made, 144 
defences, 144 

cruelty, 145 

impotency, 145 
stay of proceedings, 145 
the decree, 145 

Reversal of Decree of Judicial Separation, 162 
application must set out grounds for, 163 

Rules : 

... 169 
... 169 
... 170 
... 171 
... 171 
... 171 
... 172 
... 172 
... 172 
... 172 
... 172 

... 173 
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KuLEs — continued. 



19 ... 


1866 


• • • 


173 


20 ... 
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• • • 


173 


22 ... 


11 


• •* 


III, 173 


23 ... 


11 
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173 


24 ... 


91 
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173 


25 ... 
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175 
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28 ... 
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29 ... 
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30 ... 
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116 


32 ... 
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176 
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177 
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170 
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19 
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"RvLEa-^-eontinued. 
105 ... 1865 ... 113 



107 ... 


It 


... 


"3 


175 ... 


9> 


... 


144 


176 ... 
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... 


145 


181 ... 


ft 


... 


170, 177- i8i 


186 ... 


it 


... 


175 


188 ... 


If 


... 


181 


190 ... 


99 


• .« 


150 


191 ... 


99 


• •• 


147 


194 ... 


99 


... 


132 


196 ... 


99 


. . ■ 


112 


202 ... 


99 


... 


174 


205 ... 


99 


... 


178 


206 ... 
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. •* 


178 


207 ... 


99 


... 


185 


210 ... 


9t . 


• • • 


175 


211 ... 


91 


... 


175 


212 ... 


91 


• .. 


138 



s. 

Settino down Cause for trial, 127 
forbearing, 128 

Settlements, 106 

Ck)Qrt may vary terms of marriage settlements, 152-155 
for benefit of cbildren or parents, 153 
wbere tbere are no children, 153 

Sebtice, 

of citatioD, 171, 172 

„ certificate of, 172 
aflSdavit of, to be filed, 173 

Status of parties after decree nisi, 86 

Statutes cited, 

25 Hen. 8, c. 21 ... 137 

3 Geo. 4, c. 75, s. 14 ... 138 

4 Geo. 4, c. 76, 8. 14 ... 138 
8. 19 ... 138 

.8.22 ... 138, 139 

5 & 6 Will. 4, c. 54, 8. I ..i 140 

6 & 7 Will. 4, c. 85, 8. 4 ... 139 
— ■ 8. 7 ... 139 

8. II ... 139 
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Statutes cited — continued, 

6 & 7 Will. 4, c. 85, 8. 12 ... 139 
88. 20, 21 ... 139 

7 & 8 Vict. c. 66, 8. 16 ... 104 
14 & 15 Vict. c. 99, 8. 14 .. 169 
20 & 21 Vict. c. 85, 8. 6 ... 1 14 

• 8. 7 ... 1x4 

8. 16 ... 114, 132 

8. 21 ... 156 

8. 22 ... 132, 136, 143 

8. 23 ... 114, 163 

8. 25 ... 135 

8. 26 ... 131, 136 

8. 31 ... 121, 122, 124 

8. 32 ... 114, 146 

8. 33 ... 114, 161, 169, 180 

8. 35 ... 114, 158 



— 8. 45 ... 114, 152 

— 8. 46 ... 164 

— 8. 49 ... 164 



8. 51 .. 113 

8. 55 ... 182 

s. 57 ... 129, 137 



21 & 22 Vict C. 108, 8. 7 ... 135, 156 

8. 8 ... 163 

8. 10 ... 163 

22 & 23 Vict. C. 61, 8. 4 ... 159 

8. 5 ... 153 

23 & 24 Vict. C. 144, 88. I, 2 ... 183 
• 8. 7 ... 128 

29 & 30 Vict. c. 32, 8. 2 ... 176 

8. 3 .. 125 

31 & 32 Vict. c. 77, 8. 3 ... 183 
8. 4 ... 131 

32 & 33 Vict. c. 68, 8. 3 ... 122, 165 
36 & 37 Vict. c. 66, 8. 16 . . 102 

8. 34 ... 103 
38 & 39 Vict. c. 77, 8. 18 ... 103 
44 & 45 Vict. c. 68, 8. 9 ... 129, 130, 182 

8. 10 



45 & 46 Vict. c. 75 ... 135 
Suits ih Forma Pauperis^ 175 
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T. 

Trial, 

direction as to mode of, not neoessarj, 177 
time for, 179 

setting down cause for, 180 
who maj be heard, 180 
new, 181 
„ showing cause against, 181 



WiTMBBSBSy 

parties to suits admissible tm^ 164 
attendance o( 164 



THE END. 
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Id Royal lamp, price 20f;, cloth, 

QUARTER SESSIONS PRACTICE, 

m Ualie IQlecum 

OF GENERAL PRACTICE IN APPELLATE AND CIVIL CASES 

AT QUARTER SESSIONS. 

By FREDERICK JAMES SMITH, 

OP THB MIODLB TEMPLE, BARRISTER-AT-LAW, AND RECORDER OP MARGATE. 



" Mr. Smith's book will, we are sure, be found 
to afford much assistanct to the magistrates form* 
ing the Court, and to those who practice before 
them."— Zaw Magaune. 



" This book will, we think, obtain a^ high place 
amongst the books which deal with this branch of 
the law."— Zaw Jourt$al. 



In one volume, 8vo, price 2Ij., cloth, 

A COMPENDIUM OF tHE LAW RELATING TO 

EXECUTORS AND ADMINISTRATORS, wuh an Appendix of 

Statutes, Annotated by means of References to the Text. By W. Gregory 
Walker, B.A., of Lincoln's Inn, Barrister-at-Law, Author of "The Partition 
Acts, 1868 and 1876 ; A Manual of the Law of Partition and of Sale in Lieu of 
Partition," &c. 

"We highly approve of Mr. Walker's arrange- " Mr. Walker is fortunate in his choice of a sub- 

ment The Notes are fulL and as far as we . ject, and the power of treating it succinctly, for 

have been able to ascertain, carefully and accurately the ponderous tomes of Williams, however satisfac- 

compiled. ...... We can commend it. as bearing tory as an authority, are necessarily inconvenient 

<m its face evidence of skilful and careful labour, for reference as well as exi>ensive On the 

aad we anticipate that it will be found a very whole we are inclined to think the book a good and 

acceptable substitute for the ponderous tomes useful one." — Law youmal, 
of the much esteemed and valued Williams." — 
Law Times. 



In one thick volume, 8vo, price 3Qr., cloth lettered, 

THE SUPREME COURT OF JUDICATURE ACTS, 

1873, 1875, and 1877 ; the Appellate Jurisdiction Act, 1876, and the Rules, 
Orders, and Costs thereunder ; Edited with Notes, References, and a Copious 
Analytical Index. Second Edition. Embodying all the Reported Cases to 
Michaelmas Sittings, 1877, and a Time Table. By William DoWnes 
Griffith, of the Inner Temple, Barrister-at-Law, and a Judge of County Courts ; 
and Richard Loveland LoVeland, of the Inner Temple, Barrister-at-Law, 
Editor of ** Hall's Essay on the Rights of the Crown in the Seashore," &c. 



In royal i2mo, price 4?., cloth, 
A DIGEST OF THE LAW OF 

PRACTICE UNDER THE JUDICATURE ACTS AND RULES, 

AND THE CASES DECIDED IN THE CHANCERY AND COMMON LAW DIVISIONS 

FROM NOVEMBER 1875, TO AUGUST 1880. 

By W. H. HASTINGS KELKE, M.A., Barrister-at-Law. 



In royal limo, price 3J. 6^^., cloth, 
THE PRESENT PRACTICE IN 

DISTRICT REGISTRIES OF THE COMMON UW DIVISION 

OF THE HIGH COURT OF JUSTICE. 
By frank SIMMONS. 
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In 8vo, price df., cloth, 

THE NEW CONVEYANCING ACTS. 

I^CtUDING < • , 

THE C0NVEYANCIK6 AND LAW OP PROPERTY ACT, 1881, 
AND THE SOLICITORS REMUNERATION ACT, x88i. 

WITH AN ilNTRODUCTION, NOTES, AND FORMS. 

By SYDNEY E. WILLIAMS, of Lincoln's Inn, Bairister-at-Law, 

Author of " Petitions in Chancery and Lunacy." 

In one volume, 8vo, price i8r., cloth, 
THE LAW AND PRACTICE RELATING TO 

PETITIONS IN CHANCERY AND LUNACY, 

INCLUDING 

THE SETTLED ESTATES ACT, LANDS CLAUSES ACT, TRUSTEE ACT, WINDING- 
UP PETITIONS, PETITIONS RELATING TO SOLICITORS, INFANTS, Etc., Etc. 

WITH AN APPENDIX OF POBUS AND PSEOBDBNTS. 

By SYDNEY E. WILLIAMS, of Lincoln's Inn, Barrister-at-Law. 

*' Mr. Williams' arrangement of the procedure imder his various headings, which include^ Payment out, 
Trustee Relief Act, Lands Clauses Act, Settled Estates Act. and many other subjects of jtirisdiction which 
have from time to time been conferred on the Court of Cnancery or the Lunacy jurisdiction by special 
statutes, is very convenient. The chapter on the Lands Clatises Act is especially good." — Low Times, 

" The book is furnished with a selection of Forms and Precedents ; tne arrangement of matter seems 
convenient ; and we have found it easy to consult. We have not observed any important omission within 
the scope of the Treatise, and the writer deserves the praise of haring put together with some skill an 
unpretending work, which is at least more useful than certain larger law books we know of.' —Solicitors' 
Joumai, 

In 8vo, price 28^., cloth, 

A SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATUR^E ACTS IN THE COMMON LAW DIVISIONS. 

With Notes explanatory of the different Causes of Action and Grounds of Defence ; and 

an Introductory Treatise on the Present Rules and Principles of Pleading as 

illustrated by the various Decisions d6wn to the Present Time. 

By JOHN CUNNINGHAM, of the Middle Temple, Barrister-at-Law, 

Author of the '^ Law Relating to Parliamentary and Municipal Elections ; " and 

MILES WALKER MATTINSON, of Gray's Inn, Barristerat-L^w. 

BXVinWB. 

" The notes are very pertinent and satisfactory : the introductory cluu>ters on the present system of pleading 
are excellent, and the precedents will be found very useful." — Irish Lava Times. 

" For pupils, also, and beginners at the bar, the book will be very useful ; because these, never having 
served an apprenticeship to the old system, are very apt to omit allegations, essential in certain cases to the 
validity of a pleading. The authors of the book before us have introduced their collection of forms to the 
reader by an essay on pleading under the new rules ; and we think that a perusal of this essay, which is 
written in an attractive style, would do a great deal of good both to barristers and masters. . . . We thyik 
that the authors have deserved well of the profession, and that they have produced a book likely to grow 
in &vour even among those who at first might conceive a prejudice against a work of this kind."--Zau' 
yotnual, ' ^ ' 

"A work which, in the compass of a single portable volume, contains a brief Treatise on the Principles 
and Rules of Pleading^ and a carefully annotated body of Forms which have to a great extent gone through 
the entirely separate sifting processes of Chambers, Court, and Judges' Chambers, cannot fail to be a most 
useful companion in the Practitioner's daily routine." — Law Magazine and Review. 

The work contains a treatise on the new rules of pleading which is well written, but would bear com- 
pression. To most of the precedents there are notes referring to the decisions which are most useful to the 
pleader in connection with the particular cause of action involved. We are disposed to think that this is the 
most valuable portion of the work. It is extremely convenient to have some work which collects notes of 
this sort in connection with pleading." — Solicitors Journal. 
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In royal I3m6, price 20if., doth. 

EMDEN'S LAW RELATING TO 

BUILDING LEASES A BUILDING CONTRACTS, 

THE IMPROVEMENT OF LAND BY, AND THE 
CONSTRUCTION OF, BUILDINGS. 

WITH A FULL COLLECTION OF PREOCDCNTS OF ARRANGBBfENTS FOR 

BUILDING LEASES. BUILDING LEASES, CONTRACTS FOR BUILDING, 

BUILDING GRANTS, MORTGAGES, AND OTHER FORMS WITH 

RESPECT TO MATTERS CONNECTED WITH BUILDING. 

TOGETHER WITH THE 

STATUTES RELATING TO BUILDING, 

WITH NOTES AND THE LATEST CASES UNDER THE VARIOUS SBCTIONS. 

By ALFRED EMDEN, 

or THE INNER TBMPLE, ESQu, BABRI$TBR-AT*LAW. 
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The pKseot treatise of Mr. Emden deals with the subject in an exhaustive manner, which leaver 
nothing to be desired."— TA^ Times. 

" It IS obvious that the number of persons interested in the subject of building is no small (mic. To 
supply the wants of this cbss by providing a treatise devoted exclusively to the law of building and 
kindred matters has been accordmgnr the main object of Mr. Emden's labours. We are able on the whole 
to sajr with confidence that his cfrorls deserve rewaxd. His arrangement of the subject is clear and 
per^ncuous. . . . < It may be said without hesitatioo that they have been dealt with in a manner which 
ments hi^^h commendation. — Law Time*. 

" This is a careful digest of a branch of the law which, so far as we know, has not yet been fully 

treated ' The book seems to us a very complete and satisfactory manual, alike for the lawyer as 

for the architect and the builder."— ^^AW/^^/MvnM/l 

" Mr. Emden has obviously given time and labour to his task, and therefore will save time and labour 
to those who happen to be occupied in the same field of enquiry." — Law Journal. 

*' In this work Mr. Emden has collected and systematiodly arranged a mass of legal lore relating to 
Building Leases, Building Cpntracts^'and generally to the improvement of land by buildings and their 
construction. The lawyer^ (be architect, and the contractor will here find brought into a focus and 
readily available, information which would, but for this convenient volume, have to be sought for in 
various quarters. — Law Mttgazine. 

" It may safely be recommended as a practical text-book and guide to all people whose fortune or 
misfortune it is to be interested in the construction of buildings and other works." — Satmrda^ Review. 

"In such cases it is serviceable to possess a book like Mr. Emden's on * the Law of Building Leases, 
Building Contracts, and BuiUCngs.' The subjects, it is needless to say, are difficult, but the exposition of 
them is sufficiently plain to be comprehended by every intelligent layman. Mr. Emden's^ book is incom- 
parably the best among those which are professedly intended foe the use of architects, builders, agents, as 

well as lawfers throughout the pages there is not a paragraph to be discovered which is 

li^wdtcxiy cVeaa.^—Tke Architect. 

"Mr. Emden's very useful handbook, which supplies a desideratum long felt by lawyers, architects,, 
and others engaged in preparing leases, contracts, and in building operations generally. The work is well 
printed^ and marginal references are given throughout." — Building News. 

"To ^supply tms want is^the writer^s object in publiahing this work, and we have no heslutionfin 
expressing our opinion that it will be found valuable by several distinct classes of persons .... it seems 
to us a good and useful book, and we recommend the |>urchase of it without hesitation." — The Builder. 

" We are aware of no other work which deals exclusively with the law relating to buildings and contracts 
to build. Mr. Emden writes in an unusually clear style for the compiler of a law book, and has not 
failed to note the latest decisions in the law courts. His list of precedents is very full." — The Field. 

" From the point of view of practical utility the work cannot fail to be of the greatest use to all who 
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EMDEN'S METROPOLIS MANAGEMENT AND 

BUILDINGS ACTS (AMENDMENT) ACT, 1882. with Note, 

to the Sections, and an Index. Forming a Supplement to the ** Law Relating to 
Building Leases, Building Contracts," &c. By Alfred Emden, of the Inner 
Temple, Barrister-at-Law. 

" There is a copious index to the work, and the architect and surveyor who require to be well informed 
up to present date in the Sutute Law will obtain this Supplement to Mr. Emden's valuable handbook." 
— Building News. 
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In one volume, royal 8vo, price 3or., cloth, 
THE LAW RELATING TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY. 

By ROBERT CAMPBELL, M.A., 

OF LINCOLN'S INN, BAKRLSTER-AT-LAW ; ADVOCATE OP THE SCOTCH BAR; 

AUTHOR OF THE *'LAW OF NEGLIGENCE," ETC. " 



*' His book will, we are convinced, prove of great service as a thoughtful and clear exposition of a branch 
of law of practical interest, not only to the legal profession, but also to the merchant, the shipper, the 
underwriter and the broker, and to the mercantile community in general. The Table of Contents is 
analytical and remarkably full ; bein|^, in fact, almost an Index within an Index." — Laiv Magazine. 

" Notwithstanding the existence ofthe works referred to by the author in his preface, he has produced 
a tr^tise which canpot fail to be Qf utility to practising lawyer^, and to increase his own reputation. "-r 
LiKfi aittes.. 

In one volume, 8vo, i379» price ^or., cloth, 

A TREATISE ON THE RULES WHICH GOVERN 

THE CONSTRUCTION AND EFFECT 

OF STATUTORY LAW. 

WITH AN APPENDIX 

OF CERTAIN WORDS AND EXPRESSIONS USED IN STATUTES, WHICH 
HAVE BEEN JUDICIALLY OR STATUTABLY CONSTRUED. 

By henry HARDCASTLE, 

OP THE INNER TEMPLE, BARRTSTER-AT-LAW ; 

EDITOR OF "bUSHBY's ELECTION LAW," " HARDqASTLK's ELECTION PETITIONS," AND 

JOINT-EDITOR OF ** ELECTION PETITION REPORTS." 



, J* Wo shonld be doing less than justice, however, to the usefulness of Mr. Hardcastle's book 
"ifVe didTnot point out a vahiable special feature, consisting of an apjjendix devoted to the » 
collection of a list of words which, have been judicially or statutable explained, with reference I 
to the cases in which they are so explained. We beli«ve this is a feature peculiar to Mr. Hard- 
casife's Treatise, and it is one which cannot fail to commend itself to the profession." — Law 
Alagazine and RevicuK • 

• ' A vast amount of information will Ixj found in its pages — much of it arranged so as to be 
got at without much difficulty ; the chapters and sections being headed with lines of indication. 
We^can pnhf hope A^r. Hardcastle will receive that measure of success to which the amount of 
labour wriich he nas evidently bestowed upon the work entitles him. " —Law Times. • 

•"Its method and object are excellent, and it appears to be thefbuit of much careful study." — 
Daily Neivs. 

In one volume, 8vo, price 28^., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP ; 

WITH SPECIAL REFERENCE TO 

ifiatters of iftitual aitti ©rrtatttentatton, 

AND THE MEANS OF SECURING THE DUE OBSERVANCE THEREOF, 

AND CONTAINING IN EXTENSO, 

WITH NOTES AND REFERENCES, 

THE PUBLIC WORSHIP REGULATION ACT, 1874; THE CHURCH DISCIPLINE ACT; 
THE VARIOUS ACTS OF UNIFORMITY; THE LITURGIES OF 1549. 1552, and 1559, 

COMPARED WITH 

THE PRESENT RUBRIC; THE CANONS; THE ARTICLES; AND THE INJUNCTIONS, 

ADVERTISEMENTS, & OTHER ORIGINAL DOCUMENTS OF LEGAL AUTHORITY. 

By SEWARD BRICE, LL.D., 

OF THE INNER TEMPLE, BARKISTKU-AT-LAW. 

" To the vast number of people who in various ways are interested in the 
working of the Act^ Mr. Bricks volume cannot fail to be welcome. It is well con- 
ceived and carefully executed^ — The Times. 
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Now ready, in 8vo, price 6s. 6^., cloth. 

THE CUSTOMS AND INLAND REVENUE ACTS, 

1880 and 1881 A^ 

(43 Vict. Cap. 14, and.44 Vicr. Cap. iz.) 

So far as they Relate to the Probate, Legacy, and Succession Duties, and the Duties on 
Accounts. With an Introduction and Notes. By Alfred Hanson, Esq., Comp- 
troller of Legacy and Succession Duties. 

•»• This forms a Supplement to the Third Edition of the Probate, Legacy, and SuccessioA Duty 
Acts, by the same Author. 

Third Edition, in 8vo, 1876, price 25^., cloth, 

THE ACTS RELATING TO PROBATE, LEGACY, AND 

SUCCESSION DUTIES. Comprising the 36 Geo. IIL c. 52 ; 45 Geo. IIL 
c. 28; 55 Geo. IIL c. ^84; and 16 & 17 Viet. c. 51 ; with an Introduction, 
Copious Notes, and References to all the Decided Cases in England, Scotland, 
and Ireland. An Appendix of Statutes, Tables, arnd a full Index, By Alfred 
Hanson, of the Micfate^ Temple, Esq., Barrister-at-jL^V, Copiptrbller of tegapy 
and Succession Duties. ' Third Edition. Incorporating the Cases to Michaelmas 
Sittings, i8;6. 

" It is the only complete. bbok npoxt a suBjeftt 6f grtat imporiaace. 

'* Mr. Hanson is peculiarly qiuiUfied to be the adviser at sucli a time. Hence a volume 
without a rival" — Law Times. 

" His book is in Itself a most useful one ; Its author knows every in and out pf the subject, 
and has presented the whole in a form easily and readily handled, and with good arrangement 
and clear exposition." — Solicitors' Journal. 

In royal 8vo, 1877, price lOp., doth, 
LES HOSPICES DE PARIS ET DE LONDRES. 

THE CASE OF LORD HENRY SEYMOUR'S WILL 

(WALLACE V. THE ATTORNEY-GENERAL). 

Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister-at-Law, 

LATE FELL^MT OF TRINITY COLLEGE, CAMBRIDGE. 

In preparation, and to be published shortly, 

•CORNER'S CROWN PRACTICE: 

Being the Practice of the Crown Side of the Queen's Bench Division of the High Court 
of Justice; with an Appendix of Rules, Forms, Scale of Costs and Allowances, &c. 

SECOND EDITION. 
By FREDERICK H. SHORT, of the Crown Office, and M. D. CHALMERS, 
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OF THE INNER TEMPLE, BARRISTER-AT-LAW, AUTHOR OF "DIGEST OF THE LAW OF 



BILLS OF EXCHANGE." 



In 8vo, 1867, price i6j., cloth, 

CHARITABLE TRUSTS ACTS, 1853, 1855, 1860; 

THE CHARITY COMMISSIONERS JURISDICTION ACT, 1862; 
THE ROMAN CATHOLIC CHARITIES ACTS: 
Together with a Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time, Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 

By HUGH COOKE and R. G. HARWOOD, of the Charity Commission. 



"Charities are so numerous, so many persons are 
directly or indirectly interested in thcra, they are so 
much abased, and there is such a growing desire to 
rectify those abuses and to call in the aid of the 
commissioners for a more beheficial application of 
their funds, and we are not surprised to receive a 



second edition of a collection of all the statutes that 
regulate them, admirably annotated by two such. 
competent editors as Mesfsrs. Cooke and Harwood, 
whoi>e official experience peculiarly qualifies them. 
for the task." — Lavj Ttnus. 
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'I In one voluiie, loyal Ai), 1877, pncfe-'jot, ctotk, .' i ...... IL 

THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

' ^ By WILLIAM JOYCE, / 

OP LINCOLN'S XNNy tA&BISTXR'At-LAW. 



"Mr. jQyce* whoce learned and exhaustive work on *The Law and Practice' of Injunctions,' has 
gained such a deservedly high reputation in the Profession, now brings out a valuable companion volume 
on the- ' Doctrines and Principles ' of this iinportant branch of the Law. In the present work the Law is 
enunciated in its abstract rather than its concrete form, as few cases as possible being cited ; while at the 
same time no statement of a principle Is made unsui^ported by a dedision, and for the most .part the verjr 
language of the Courts has been aahered to. Written as it is bv so acknowledged a master of his subject, 
and with the conscientious carefulness that might be expected from him. this work cannot fail to prove of 
the greatest assistance alike to the Student — who wants to grasp principles freed from their superincum- 
bent details — and to the practitioner, who wants to refresh his memory on pointft of doctrine amidst the 
oppressive details of professional work." — Lam Magazint and Reitiew. 

BY THE SAME AUTHOR, 



In two volumes, royal Svo, 1%*!%^ price 7aiL, clothe 

THE LAW & PRACTICE OF IHJDNCTMS. 

EMBRACING 

ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDICTION. 

By WILLIAM JOYCE, 

or Lincoln's inn, barkistbr«at>law. 
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"A work 
complete, 



which aims at being so absolutely 
as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courts^ cannot fail to oe a welcome ofTering to the 
profession, and, doubtless, it will be well received 
and lately used, for it is as absolutely complete as 

it sums at being This work is, therefore, 

eminently a work for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it We have to congratulate the pro- 
fession on this new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and fame." — Law Magazine 
and Review. 

" Mr. Joyce has produced not a treatise but a 
complete and compendious exposition of the Law 
and Practice of Injunctions Doth in equity and 
common law. 

"Part 'HI. is devoted to .the practice of the 
Courts. Contains an amount of val-uable and 
technical matter nowhere else collected. 



" From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking indnstrV, as 
well as legkl knowledge and ability, has neen 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions." — Law Journal. 

" He does not attempt to ^o an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 

"The work is something more than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
being 3,500, and the statutes cited z6o, whilst the 
index is, we think, t)ie most elaborate we have ever 
seen — oGCUp3^ng nearly 200 pages. The work 
probably entirely exhaustive.' > — Law Times. 
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"This wprk, considered either as to its matter or manner of execution, is no ordinary work, 
complete and exhaustive treatise both as to the law and the practice of granting injunctions. 



It is a 
It must 
supersede all other works on the subject. The terse statement of the practice _wiU be foand of incalculable 
value. We know of no book as suitable to supply a knowledge of the law of injunctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Law 
and Equity Bars. Mr Joyce's great work would be a casket without a key unless accompanied by a good 
index. His index is very full and well arranged. We feel that this work is destined to take its place 
as a standard text-book, and tlte text-book on the particular subject of which it treats. The author 
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have 
acquitted themselves in a manner deserving of the high reputation they bear." — Canada Law Journal, 
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ST£y£Ars &» BAVMSSi BELL YAkP, TEMPLE BAR, 



In one volume, coyBl 8vo, pried ^If., cloth, 

C£S^JHB ,e9En)IS 01 COHSTIf OTIOKiL L£f , 

AND VARIOUS POINTS' OF ENGLISH JURISPRUDENCE. 

Collected and Digested from Official Documents and other Sources; with Notes. By 
William Forsyth, M.A., M.P., Q.C., Standing Counsel to the Secretary of 
State in Council of JEndia, Author of ** Hortensius, *' History of Trial by Jury," 
"Life of 'Cicero, '^e{c., fate Fellow of Trinity College, Cambndge. 

"We cannot but regard with interest a book 
which,^ within moderate compass, presents. iu with 
the opinions or reafonsa of such lawyeVvahd states 



men as Somers, Holt, Hardwiokt, Mansfield^ and, 
to come down to our own day, Lyndhurst, Abmger, 
Denman, Cranwortji, Campbell, St. Leonards, 
Westbury, Chelmsford, Cockbum, Cairns, and the 
present Lord Chancellor Hatherley. At the end of 
each chapter of the 'Cases atid opinions,' Mr. 
Forsyth has added notes of his own, containing a 
most extellent summary of all the law bearin|^ on 
that bmndi of his subject to which Che 'Opinions' 
refer." 

Yrom the ZtAW MAQA ZnOB Mid I4AW 

XtXVXBW. 

" Mr. Forsyth has largely and beneficially added 
to our legal stores. His work may be regarded as in 
some sense a continuation of ' Chalmers's Opinions 
of Eminent Lawyers.' . . . The constitutional 



relations between England and her- colonies are 
becoming every day of more importance. The 
work of Mr. Forsyth will do more to make these 
relatfoqs pi)rf<tctly clear than any which has yet 
appeared. Henceforth it will be the standard work 
of reference in a variety of questions which are 
constantly presenting themselves for solution both 
here and m oiir cohmies." 

From the I«AW TIH268. 

"This one voliune of 560 pages or thereabouts 
is a perfect storehouse of law not readily to be 
ifouna elsewhere, imd the more useful because it is 
not abstract law but the application of principles 
to particular cases. Mr. Forsyth's plan is that of 
classification. He collects in separate chapters a 
variety of opinions bearing upon separate branches 
of the law . . . This is^ a book to be read, and 
therefore we recommend it not to all lawyers only, 
but to every law student. The editor's own notes 
are n6t the least valuable portion of the volume." 



In (me thick volume, 8vo^ price 32^., cloth, 

THE UW OF RAILWAY COMPANIES. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1 868 ; with Notes of Cases on all the Sections, brought down to the end of the 
3rear 1868 ; together with an Appendix giving all the other material Acts relating 
to Railways;, and the Standing Orders of the Houses of Lords and Commons ; 
and a copious Index. By Henry Godefrpi, of Lincoln's Inn, and John 
ShortT, of the Middle Temple, Barristers-at-Law. 

"The title of this book is the best possible 
explanation of its contents. Here we have all the 
statutes affecting Railway Companies, with the 
standing orders of Parliament, in a volume exqui- 
sitely printed* and^of mc^t gqnvenient size and. 



fbrm. . . . We believe that we have said enough 
to show that this book will prove to be of pre- 
eminent value to practitioners, both before Parlia- 
mentary conimittees and in the Courts of Law and 
Equity." — Law Joumal. 
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In 8^0, price 2f, 6cf^,, ' 



MORIARTY ON PERSONATION AND DISPUTED IDENTITY 



/. \.. 



AND THEIR TlSSTS. 



J 

In a handy volume, crown 8vo, 1870, price lar. 6</., cloth, 

THE LAW OF SALVAGE, 

As administered in the H^h Court of Admiralty and the County Courts; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. By Edwyn 
Jones, of Gray's Inn, Barrister-at-Law. 

"This book will be of infinite service to lawyers 
pra<iti^ng^ in the maritime law courts and to those 
engaged in shipping. In short,. Mr. Jones's book 



is a complete guide, and is full of information 
upon all phases of the subject, tersely and clearly 
written," — Liverpool Journal of Co m me r ce. 



In 8vo, 1867, price Ij., sewed, 

LLOYD'S BONDS : THEIR NATURE AND USES, 

By Henry Jefferd Tarrant, of the Middle Temple, Barrister-at-Law. 
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SicindSdiiufn^ in 3vo,'|ttlce'l0ir.,4)loth« • 

THE PRISCIPLES OF BANKRUPTCY. 

CONTAINING 

THE GENERAL RULES OF lft70, 187], 1873, & 1878, SCALE OF 

COSTS, AND XREfiUlTOT S»L£vACTS^ 1878 & 1882, 

AND THE RULES OF DECEMBER 1882. 

■ • Bv^ RICHARb RiNGWDOr), B.A., 

OP THE MIDOLB TBMPLB, ESQ., BAHttrWrBR-AT'LAW J LAf S «CHoLaR OP TRINITY COLLBGE, DUBLIN. 



"lliU edition is a considerable improvement on the first, and although chiefly written for the use of 
Students, the work will be found useful to the practitioner." — Lmu Times. 

"The author of this convenient handbook see3 the point upon which we insist elsewhere in regard to 
the chief aim of any system of Bankruptcy Law which !ihou)d deserve the title of National. . •. . . . 
Tliere can be no question that a sound measure of Reform is greatly needed, and would be welcomed by 
all parties in the United Kingdom. Pending this amendment it is necessary to know the Law as it is, 
ana those who have to deal with the subject in any of its practical legal aspects will do well to consult 
Mr. Ringwood's unpretending but useful volume." — Law Magazine. 

" The above work is written by a distinguished scholar of Trinity College, Dublin. Mr. Rin^ood 
has chosen a most difficult and unattractive subject, but he has shown sound judgment and skill in the 
manner in which he has executed his task. His book does not profess to be an exhaustive treatise on 
bankruptcy law, yet in a neat and compact volume we have a vast amount of well-digested matter. The 
reader is not distracted and i>U2zled by having a long list of cases flung at him at the end of each page, as 
the ^neral effect of the law is stated in a few well-selected sentences, and a reference given to the leading 
decisions only on the subject. . . . An excellent index, and a table of cases, where references to four 
sets of contemporary reports may be seen at a glance, show, the industry and care with which the work 
has been done." — Daily Paper. 



Third Edition ^ in royal i2mo, price i8j., cloth, 

A CONCISE TREATISE UPON 

THE LAW OF BANKRUPTCY. 

WITH AN APPENDIX, 

CONTAININO 

The Banboptcy Act, 1869 ; General Rnles of 1870, 1871, 1873, ft 1878 ; 

Form* of 1870 and 1871 ; Scale of Costs ; the Debtors Act, 1869 ; 
Debtors Act, 1878; and Bills of Sale Acts, 1878 and 1882. 

By EDWARD T. BALDWIN, M.A., 

OF THB INNER TEMPLE, BARRISTER* AT*LAW. 



"This is an excellent book . . . . It is an eminently practical treatise, and at once concise and exact 
.... We have no doubt that Mr. Baldwin's book will be found, alike as a guide and as a work of 
reference, most useful to both branches of the profession." — Law Magazine. 

*' This edititxi is a praiseworthy effort to reduce the Law of Bankruptcy within moderate limits. It refers 
to all the important cases on the Act of 1869, and concludes with an excellent Index."— Xaii; Times. 

** This treatise is certainly the most readable book on the subject, and so carefully is the text atinotated, 
that it b perfectly reliable.' — Law youmal. 




THE LAW OF CORPORATIONS. 

• In one volume of One Thousand Pages, roysU Svo, price 42^., cipth, 

1 

• A TREATISE Qii- THE DOCTRINE OP ■ 

ULTRA VIRES: 

BEIXG 

An Iflvestigation itf A% Principles wbldb tiroit tbe Capacilifis, Powert, and Uakil&iBS^of 

CORPORATIONS, 

AND MOKE BSrECIALLY Of" " 

JOINT STOCK COMPANIES. 

SECOND EDITION. 

By SEWARD BRICE, M.A., LL.D. London, 

OF THE INNER TBIklPLB, BARltIfiTBK>AT«LAW. 



BSVISWS. 

*' DtsMte itt uu^nnnistng nnd cabalistic title ^ and the tee finical nature of its subject^ it Mas so recom- 
mended itself to tne ^rvfeision that a second edition is called /or within three rears from the first 4td>li' 
cation ; ana to this call Mr. Brice has responded with the present 7>olumef tke deTfelopment qf which in 
excess 0/ its predecessor is remarkable er*en in the annals of law hooks. Sixteen hundred new cases ha»e 
beets. intrvdttCed, and, instead of five hundred pages octavo^ the treatise occupies a thostsand very much 
larger pages. This increase in bulk is partly due to the incorporation with the Engliih Uew on the subject 
of the more important A nterican and Colonial doctrines and decisione'—a course w«ich we think Mr, Briee 
wise in adopting^ since the judgments of American tributuils are constantly becowsing mare frequently 
quoted ana more respectfully considered in our ozon courts ^ particularly on those novel and ab^rusep^uts 
qf law for which it is difficult to find direct authority in JSnglish reports. In the present specmaHve 
tinuSt any thing relating to Joint-Stock Companies is of public importance^ and the points on which the 
constitution and operation of these bodies are affected by the doctrine of Ultra Vires are Just those which 
are most material to tfie interests of tlie shareholders and of the community at lar^. ........ Some 

of the much disputed questions in regard to corporations, on which legal opinion is still diinded, are par- 
ticularly tvell treatea. Thus ivith reference to the authority claimed by the Courts to restrain corpora- 
tions or individuals frotn applying to Parliament for fresh poivers in breach oftlteir express agreements 
or in derogation of private rights, A^r, Brice most elaborately and ably revie^vs the conflicting decisions 
on this apparent interference with the rights of the subject, which threatened at one time to bring the 
JLegislature and the Courts ir^to a collision siniilar io that XfjJuch followed on tlie weli-ktwwn case of 

Ashbyy. White AttOther very di/^oult'Poini on which Mr. Brice's book affords full atid valuable 

information is as to t/ie liability of Companies on contracts entered into before their formation by the 
promoters, tsnd sid>sg^iient^ ratiffed ot ada^te<t"tiy the Cpmpagtv, and ns taJhcjclaif/o q/prdfrtjot^rsthf 
sefytsfor se^u'c'et ri'ftdircaio t/iefncUoate toff^ipiy. . . i '. \ fie chapter on the licMli ties of cprp^mtii 
•X 4eXvcXhfoSifraMd aud other toHs eomniittsd by. their agkiits within the region of. ibeir eutibsriiy Meet 
to us re/narkably well done, reviexvittg as it does all the latest and somewhat contradictory decisions on the 
point. . . . On the whole we consider Mr. Brice s exhaustive work a valuable addition to the literature of 
the profession."— SATURT>A'^.'Rtyrtt\\\' .' »" / '' ^ ,.^ ».,. 



"The doctrine which forms the subject of Mr. 
Seward firice's elaborate and exhaustive work is a 
remarkably instaii^e pf ififiid growth' ia modern 
Jwrisprn^u^cfi. ^b'bookj mdpe^; now al|ios.t con- 
stitutes a Digest of the Law of Great Britain and 
her Colonies and of the United States on the Law 
pf CorporatiOiik — ^ sobji^et' vast coiough at ■ hotne^ 
out ev^n niore $0 beyond the Atlantic, where Cor- 
porations are *0 fnurierottft- aiul p<JWerfuf. ' Mr. 
Seward Brice relates that he has embodied a refer- 
ence in the present edition to about 1609 neiw 
cases, and expresses -the hope that he has at feast 
referred to the chief cases.' We should think 
there can be few, even of the Foreign Judgments 
and Dicta, which have not found their way into his 
pages. The question what is and what is not Ultra 
Vires is one 01 very great importance in commercial 
countries like Great Britain and the United States. 
Mr. Seward Brice has done a great service to the 
cause of Coniparative Jurisprudence by his new 
recension of wliat was from the first a unique text- 



book on the Law of Corporations. He has gone 
far towards effecting a Digest of that Law in its 
relatioQ to^'t^be Doctrine of Ultra Vir^. and'the 
second edition of his niost careful xuid oomprdhen- 
sive work may be commended with equal confiaence 
to the English, the American, and the Colonial 
ptaicl^on«r« lU ^ell as to (hti wienVHic JavimW^ 
, i^oav Magazine and Keinerv. ^ 

'' It is the Liw of Corporations that Mr. Brice 
treats of (and treats of more fully, and at the same 
tiihe iftore soieniifScallyj than axiy work with which 
*we are acquainted), not the law of principal and 
agent ; and Mr. Brice does not do his book justice 
by giving it so vague a title." — Law JoumcU. 

" A guide of ver\' great value. Much information 
on a diflScuU and unattractive subject has been 
collected and arranged in a manner which will be 
of ^^at assistance to the seeker after the law on a 
point involving the powers of a company." — Law 
Journal. (Review of First Edition.) 



" On this doctrine, first intro<luced in the Common Law Courts in East Anglian Railway Co. v. 
Eastern Counties Railway Co., Brice on Ultra Vires may be read with tidvsintsige.*'— -Judgment of 
Lord Justice Bramwell, in the Case of Evcrslied v. L. 6* Isl. W. Ry. Co. <L. R., 3 Q. B. Div. 141.) 
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BUCKLEY ON THE COliBASIES ACTS. 

FOURTH EDITION BY THE . AUTHOR. 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, 

1862 TO ISaO, 
THE JOINT STOCK COMPANIES ARRANGEMENT ACT, 1870, 

THE LIFE ASSURANCE COMPANIES ACTS, 1870 TO 1872. 

^ '^xtuXx^t j)ft the %iCm at Jxrint ,^^tlt (JTonqmmejtf. 

Containing the Statutes, with the R^Ies, Orders, and Forms, relating Proceedings in 
the Chancery Division of the Hi^h Court of Justice By H. Burton pucKLEY, 
M.A., of Lincoln's Inn, Barrister-at-Law, late. Fellow of Christ's College, 
Cambridge. _^___^^^«-_^_^^___^__< 

"We have no doubt that the present edition of this useful and thorough work will meet with as much 
acceptance as its predecessors have.">^>$ftf^<^A ytrnm^ qf J ■ttrit^r^d^tice. 

"The mere arrangement of the leading cases under the successive sections of the Acts, and the short 
explanation of thejr effect, are of great use in saving mucn valuable time, whidh' w0u!d be otherwise spent 
in searching the different digests ; but the careful manner in which Mr. Buckley has annotated the Acts, 
and placed the cases referred to und'er distinct headings, t«nders hi« work particularly useAil to all Who 
are required to advise in the complications in which the shareholders and cfieditors of companies frequently 

find themselves involved The Index, always an important port of a law book, is full and well 

arranged." — Scottish ycurfial of jurisprudence. 

In two volumes, royal 8vq, 7af. cloth, 

.. . THE, LAW RELATIJJG TO, 

SHIPMASTERS AND SEAMEN. 

THEIR APPOINTMENT, DUTIES, POWERS, RIGHTS, LIABILITIES^ 

AND REMEDIES. 

By JOSEPH KAY, Esq., M.A., Q.C, 

OP TRIK. COLL. CAMBRIDGE, AND OF THE NORTHERN CIRCUIT ; 

SOLICITOR-GENERAL OP THE COUNTY PALATINE OF DURHAM; ONE OP THE JUDGES OP THE COURT OF 

RECORD FOR THE HUNDRED OF SALFORD ; 

AND AUTHOR OF " THE SOCIAL CONDITION AND EDUCATION OF THE PEOPLE 

IN ENGLAND AND EUROPE." 



REVIEWS OF THE WORK. 

From the NAUTIOAIj MAGAZZNB, July, 187«. 



"It is rarely that we find a book fulfilling the 
requirements of both classes — full and precise 
enough for the lawyer,' and at the same time intelli- 
gible to the non-legal understanding. Yet t/ie two 
volumes by Mr. Kay on the law relating; to ship- 
nuuters and seamen will, we venture to say, be of 
equal service to the captain, the lawyer, and the 
Coitsul^in their re^ecifve capacities, and ,even of 
interest to the publjfc geiierally, written as it is in a 
.clear aod Inteiestiagstyle, and treating of a subject 
of such vast importance as the rights and liabilities 
and relative duties of all, passeneers included, who 
venture upon the ocean ; more than that, we think 
that any able-seaman might read that chapter on 
the crew with the certainty of acquiring a clearer 
notion of his own position on board ship. 

"We can make no charge of redundancy or 
omisEiDn at^onstl our author } but if -ye 'were called 
upon tb select any one out of the fifteen parts into 
which the two volumes are divided as being espc- • 
cially valuable, ,we should not hesitate .to chpose 
that numbereo tkree, and entitled * The Voyage.' 



There the mfister will find a succinct and compen- 
dious statement of the law respecting his duties 
|;eneral and particular, with regard to the ship and 
Its freight from the moment when, on taking com- 
mand, he is bound to look to the seaworthiness of 
the ship, and to the delivery of her log at the final 
pOTt of destination. In Part IV. his duties are 
considered with respect to the cargo, this being a 
/distinct side of his duplicate/' character, ii|asmi|ch 
as he is agent of the own^r cjf the cargo justfas 
much as the owner of the shipT 

" Next in order ofpositioa come * Bills of Lading* 
and * Stoppage in Transitu.' • We confess that on 
fixst perusal we were somewhat surprised to find the 
subject of the delivery of goods by the master given 
priority over that of bills of laj^ing ; the logical 
sequence, however, of these matters was evidently 
sacrificed, and w« think yi£h advantaj^e* to'^e 
^Utnor's desire for unity in his above-mentioned 

' chapters ort * The Voyage.' That this is so is evi- 
denced by thj fact that after his seventh chapter 

. with )th« ' h^ing* of' tho' former aijid a reference 
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THE LAW RELATING TO SHIPMASTERS AND SEAMEN. 



• \ 



\ 



I 



RAVI^WS op the W(%^Vi^<fi^inuk, 



\.. 



ante J 'Thel powe^.of the maibter'to bind *t|i(e 
owner by his personal contracts,' ' Hypothecation,' 
and 'The Cre^,' fcprta tht r^m^nder of the ooO: '/ 
tents of the first volume, of which we shovUd b<^ . 
glad to have made more mention, buC-it Mob^- 
ously impoesibje-to attiflixe in-x^t^il^a work tn- 



which the bare lUt of dted ^ases occupies forty- 
four pages. 

^ *j?hq qv^aBt^<« 4f cai»oil)soi|r pilo»aga is full of 
.diflSculties, which are well summed up by Mr. Kaj*. 

• 'Hn conclusion, we can heartily congratulate 

• MrrlCay4)ponvjbk9«eM«s." 



From the IiTTXHPOOIj 

" 'Th« law relating tb^ShipmasteM and Seamen ' 

— such is the title of a voluminous and important 

work which has juatt been issued by Messrs. Stevens 

and Haynes, theeminentlawpublishers, of London. 

-The author is Mr. Joseph Kay^ Q*C., and while 

treating generally of the law relating to shipmasters 

'and seamen, he refers mo)re particunu*ly to their ap- 

•p<»ntment, duties, rights, liabilities, and remedies. 

It consists of two large volumes, the text occupying 

nearly twelve hundred pages, and the value oi the 



JOUBNAIi OF COMMXRCX. 

work bttog enhanced by copious a|ipendices and 
index, and by the quotation of a mass of authori- 
ties. . . . 7!^ VfOrA musf bf an invaluable one 
to the skipoivner^ shipmasters or consul at a foreign 
port. The language is clesur and simple, while the 
legal standing of the author is a sufficient guanuitee 
that he writes with the requisite authority, and 
that the cases quoted by hiib are decisive as regards 
the points on which he touch^." 



From the I4AW JOTTRNAIi. 



"The author tells us that for ten years he has 
been engaged upon it. . . . Two large volumes 
containing :iz8z pages of text, 8z pages of np^n- 
dices, 98 pages of index, and iu>wards of 180c cited 
cases, attest the magnitude of the work designed 
and accomplished by Mr. Kay. 

''Mr. Kay says that he nas 'endeavoured to 



compile a guide and reference book for masters, ship 
agents, and consuls.' He has been so modest as 
not to add lawyers to the list of his pupils ; but his 
work will, we thifik, be welcomed b^ lawyejs who 
have to do with shipping transactions^ almost as 
cordially as it undoubtedly will be by t/utse tuho 
occupy their business in the great waters" 



In 8vo, price u., 

THE "SIX CIERKS IN CHANCERY;" 

Th«r SUGCtSSORS IN' OFFICE, and the- *« HOUSES '* they lived in. 

A Reminiscence. 
By Thomas W. Braithwaite, of the Record and Writ Clerks' Office. 



** The removal of the Record and Writ Office to the new building has suggested the 
publication of 'an interesting and opportune little piece of legal history." — Solicitors^ 
youmal, 

2 vols. 4to, 1876 — 'JT, 5/. 5^. calf, 
THE 

PRACTICAL STATUTES OF NEW ZEALAND. 

WITH NOTES AND INDEX. 
Edited by G. B. BARTON, of the Middle Temple, Barrister-at-Law. 

*' * * ■■■■■■■■■ I ^^^^^^m^^^l^^m^^^^m ■■■■■■■■■!■ ■ ■■ I ■■! I I > ■> 11 ■ . ■ ■!■ I w ^— — ^M^^^ ■■■■IW^» ■» ■■■■■^■■ill ,. , 

In royal 8vo, price 3.0J., half calf, 

THE , CONSTITUTION OF CANADA, j 

THE BRITISH NORTH AMERICA ACT, 1867; | 

I 

Its Interpretation, Gathered from the Decisions of Courts, the Dicta of ! 
Judges, and the Opinions of Statesmen and others ; | 

To which is added the Quebec Resolutions of 1864, and the Constitixtion 

of the United States. 

By JOSEPH DOUTRE, Q.C., of the Canadian Bar. 
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In one thick volun^e, 8vo, jS; 5, price ?Sj., cloth, 



THE 



OF 



PRIJ^9pLES 

TH5 . UW >aE RATING OF HEREDITAMENT^ 

, • '■ ' ' <N 1 -rtiE! dcci/tixiot*' 'Of* toMAtiiEs. ' ' ' ' " 



By J. H. BALFOUR BROWNE, 

" The tabkyWd a^td^inlii y&liiltttns Srhich »are ' ftiaf itldh a* vPOrk ik ihtlcli'' rIeideVf, anil 
printed in an appendix to this volume will be of 
atAt service Qo.t|iiQ plinth. i^titltontieSy and, t^ thfl 
legal practitioners who^ may have to deal with the 
rating of those properties which are in the occupa- 
tion of Companies and we congratulate Mr. Browne 
on the production of a clear and concise book of 
the system of Company Rating. There is no doubt 



SpIONERS. 

we are sure 
that all thQS9 whp are inter^ted in, or have to do 
-with, liubllc rating, wilt -fkidfit of great 'service. 
Much credit is therefore due to Mr. Browne for his 
able treatise — a work which his experience as 
Regriatrar of the Railway CommisJ;ion peculiarly 
qualified him to undertake. " — Law Magazine. 



In 8vo, 1875, price ys. 6^/., doth, 

THE LAW OF USAGES k CUSTOMS: 

.: ..:By. J. H,^ BALFOUR BRO^WNEJ - 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, AND REGISTRAR TO JHE RAILWAY COMMISSIONERS. 

" We look upon this treatise as a valuable addition to 'works -written on the Science of Law." — Canada 
Law Journal. 

"As a tract upon a very troublesome department of Law it is admirable — the principles laid down are 
sound, the illuatratioas are well chosen, and the decisicHis and dicta are harmonised so far as possible and 
distinguished when necessary." — Irish Law Times. 

" Aa a book of reierftnce we know of none so comprehensive dealing with this particular branch of 
Common Law. «... In this way the book is invaluable to the practitioner." — Law Magazine. 

In one volume, 8vo, 1875, price 1 8x., cloth, 

THE PRACTICE BEFORE THE RAILWAY COMMISSIONERS 

UNDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874 ; 

With the Amended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees : together wkh the Law of Uwdue Preference, 'the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases. 

By J. H. BALFOUR BROWNE, 

or THE M11»DLK TEMVLE, BARRISTER^T-LAW, AND KEGlgTRAR TOVTHE RAILWAY COMMISSIONERS. 

'/ Mr, Bijpwne's bopk i« hi^dy An^ CQny^nient.in 
form, ana well arrangea for the purpose of refer- 



ence : its treatment of the subject is fully and 
carefully worked out : it is, so far as we have been 
able to test it, accurate and trustworthy. It is the 



workjof a maA of capable le^ai attainments^ and by 
official position intimate with his subject ; and we 
thenefore think that it cannot fail to meet a real 
want and to prove of service to the legal profession 
and the public." — Law Magazine. 






IjiSyo, 1876,. price 7^- 6^., cloth, 



ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 

OF COMPANIES BY CORPORATIONS, 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament. By J. H. Balfour Browne, of the Middle Temple, Barrister-at-Law ; 
Author of ** The Law of Rating," " The Law of Usages and Customs," &c., &c. 



"This is a work of considerable importance to all 
Municipal Corporations, and it is hardly too much to 
say that every member of these bodies should have 
a copy by hira for constant reference. Probably at 
no very distant date the property of all the existing 
gas and water companies will pass under municipal 
control, and therefore it is exceedingly desirable 
that the principles and conditions under which such 
transfers ought to be made should be clearly under- 
stood. This task is made easy by the present volume. 
The stimulus for the publication of such a work 
was given by^ the action of the Parliamentary 
Committee which last session passed the preamble 
of the 'Stockton and Middlesborough Corporations 
Water Bill, 1876.' The volume accordingly con- 
tains a full report of the case as it was presented 



both by the promoters and opponents, and as this 
was the first time in which the principle of com- 
pulsory purchase was definitely recognised, there 
can be no doubt that it will long be regarded as a 
leading case. As a matter of course, many inci- 
dental, points of interest arose during the progress 
of the case. Thus, besides the mam question of 
compulsory purchase, and the question as to whether 
there was or was not any precedent for the Bill, the 
questions of water compensations, of appeals from 
one Committee to another, and other kindred suV 
jects were discussed. These are all treated at length 
by the Author in the body of the work, which is 
thus a complete legal compendium on the large 
subject with which it so ably deals." 
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In 8vo, 1R78, price 6j., cloth, 

LAW ftteLA'r'lN(l"'t(I)' 'CftARftliff, 

ESPECIALLY WITH; 7lEf?EB.KNCE TO THE VAXlDttt A*D CONSTRUCTION OF 

CHARITABLE BEQUESTS AND CONVEYANCES. 

By FERDINAND M. WHITEFORD, of Lincoln's Inn, Bamster-at-Law. 

large portion of th« text, together with the ex> 
planatiofvi pertinent to them. The genera! tenot- 
of Mr. Whitelbrd's work is that of a digest of Q»sc« 
rather than a ti^atise, a featiire,^ however, whkh 
will not diminish its usefulness for purposes of 
refeience." — l.mn> Magazine attd Rezntw. 



"The Law relating to Charities by F. M. 
Whiteford contains a brief but clear ezpontion of 
the law relating to a class of beqoesu in which the 
intentions of donors are often frustrated by nn- 
acquaintance with the statutory provisions on the 
subject. Decisions in reported cases occupy a 



' ■' * ^ 'AN KPITbM^ AND^aWaLYSI^ OF * ' ' * 

SAYIGM'S TREATISE OK OBUaATtOHS IH ROHAN UW. 

By ARCHIBALD BROWN, M.A. 

ElklN. AND OXON., AND B.C.L. OXON., OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 

" Mr. Archibald Brown deserves the thanks fifty pages. At the same time the pith of Von 

of all interested in the science of Law, whether i Savigny^s matter seems to be very snccessAiUy pre* 

as a study or a practioc, for his edition of served^ nothing which might be .Q^eiul to the 

Herr von Savigny's great work on 'Obligations.' "" '" ' 



Mr. Brown has undertaken a double task — the 
translation of his author, and th£ anaj^is of his 
author's matter. That he has succeeded in reducing 
the bnlk of the vrinnal wiH be «e«n at a glanoe ; 
the French t^nslatlon canfiistin| of two volumes. 



Snglieh leader being apparently omitted. 

'^llie new edition of Savigny will, we hope, be 
extensively tfead and reftrred to by English lawyers. 
If it is not, it will not be the feult of the translator 
and epitemlset Fjir fce« ^'^\ /bTrte fH-"» 
Savigny hii^telf, whoso ckear deni|i(iiUis« an^j . 




with some five l|tindred pages apiece, as compared , rate tests are of great use to the legal practitioner, 
with Mr. BzDwn's thin vmume of a hundred and 1 -^Latu yonrtuu. 
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THE ELEMENTS OP ROMAN LAW. 

In 216 pages Svo, 1875, price lOf., cloth. 
A CONCISE DIGBST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

With copious Refcretuts arranged in Parallel Columns^ also Chronological and 

Analytical Tables, Lists of Laws, ^c. dp^c. 

Primarily designed for the Use of Students preparing for Examination at 

> Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.C.L., M.A., 

OF WORCESTER COLI.9G9, QXFOKD, ANp f HE' INNBK TEAlJiLE, BARRISTBR>AT-LAW 
AUTHOR OP *' UWVERSITIEa AND LEGAL EDUCATION." 



**Mr. Harrises digest ought to have very great success among' lano studtnts both in the 
Inns of Court and the Universities, His book gives evidence of praiseworthy accurcuy 
and laborious condensation. " — Law Journal. 

** This book contains a summary in English of the elements of Roman Law eu contained 
in the works of Gaius and Justiniany and is so arranged that the reader can at ottce see 
what are the opinions of either of these two writers on each point. From the very exact 
and accurate references to titles and sections given he can at once refer to tkt original 
writers. The concise manner in which Mr. Harris has arranged his digest will rendtr 
it most. useful, fiot only to the students for whom it was origitmlly writteny but also to those 
persons who, though they have not the time to wade through the larger treatises of Poste^ 
Safuiersy Ortolan, and others, yet desire to obtain some knmuledge of Roman Law,^^ — • 
Oxford and Cambridge Undergraduates' Journal. 

" Mr, Harris deserves the credit of having produced an epitome which will be of service, 
to those numerous students zvho have no time or sufficient ability to aftalyse the InstittOtP 
for themselves,^ — Law Times. , 
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In Crown 8vo, price 3Jt. ; at Xnterleaved for Ifoies, price 41. 

OUESTIOns on ^HE law of contracts. With Notes to the 
., . -I .. Answ^R^' , founded p»f ;' Aftson,'' " auUy,\(^if^ " W^f." . / . / 

By Philip Foster AldrEd, D.C.L.. Hertford Cpyege and Gray*s Inn ; late 
. I . ! Sxa&ilier fct thei Uniii^ olf OxfSd J , 

" This appears to us a very admiiMiMt MksHon- bf quMtiMM, eomparfng: favourably with the average 
run of those set in examinations, and useful for the purpose of testing progress." — Law Journal, 



«»»<'» 'S *» 



For the Preliminary Exainix)^9ns before Entering into Articles of Clerkship 

to Solicitors under the Solicitors Act, 1877. 

.HOITOA^'^ YTAUpa Z1HT ^^O ^^pTiq3 HA 

in a handsome 4to volume, with Map of the World, price lor., cloth, 

THf. students; ,toJNDEIi)?p.JPUPl[,LS'.HELP 

' IN PREPARING FOR A PUBLIC EXAMINATION. 

By THOMAS MARSH, 

PRIVATE TUTOR, AUTHOR OP AN "ENGLISH GRAMMAR," &C. 

"We welcome this compendium with grQ4IVi^A>V String exactly what is wanted in this age of 
competitive examinations. It is evidently the work of a master hand, and could only be compiled by one 
thoim^li^ sxiMriiefMteBl io the work of*teachhig> -Mr. Marsh hat summarised and analysed the subjects 
rcqjMired ifoT tbtf pKUnvoarv exaqiipations of Uw ytudenjts, as well as lor the Uaavcrsity and Civil Service 
examinations. He has paid special attention to mathematics, but the compendium also includes ancient 
and modem languages, geography^ dictation, &c. It was a happy idea to make it quarto size, and the 
type «n4 piinting are cl^ imd Iqfible." — Iri^h L^w Tim4s» 

Now ready^ Second Edition, in 8vo, price 21s, ^ cloth, 

BMLISfi COHSTITDTIOHAL EISTORI 

FROM THE TEUTONIC INVASION TO THE PRESENT TIME. 

By T. p. TASWELL-LANGMEAD, B.C.L., 

OF Lincoln's inn, barrister-at-law, late tutor on constitutional law and lega<^ 

HISTORY TO THE FOUR INNS OF COURT, AND FORMERLY VINERIAN 

. SCHOLAR IN THE UNIVERSITY OF OXFORD. , ,, 

■ 1 

Second and Enlarged Edition, revised throughout, and in many part$ ce^ritten. 

*' The work before us it would be hardly poBsible to praise too highly. In style, arrangement, deamess, 
and sixf^ it would be diQicult to find anything better on the real history of England, tJbe history of its 
constitutional growth ^ a complete story» than this volume." — Boston (U.S.) Literal JVorU, 

''*As tt now stands, we should find it hard to name a better text-book on English Constitutional 
History." — Solicitors* Jourtial, 

*'TKat the ^atest care and labour have been bestowed upon it is apparent in every page, and we doubt 
not that it will become a standard work not likely soon to die out. ' — Oxford and Cambridge Under" 
graduateit youmal. 

" As a text-book for the lecturer tt'is nfdst valuiable. It does not always observe a strict chronological 
sequence, Jbut hn^gs tpgethtf alLthat hasytabe^id on a giyej^ subject a(xl»e ppinM^Mii/h^ subject 
.happens td6ossiss?spfccfeirii*)ohince."—^ / ) | 1 > Jit 

^ Mr. TiswejI-LiigtiadVi JoQ]bndiumM tHfi^se anC4evi&l4pmellt 4f tl^ ^li^^CcWitittibn has 
evi^ntly supplied a want. . . . rThe present Edition is greatly improved. . . . We have no hesitation in 
saying tnat it is a, thoroi^ghly good and useful work." — Spectator. ^ 

^' We think 'Mr. »Taswt4l-Langme*d may'be conferatitfated upon having compiled an eletnentary work of 
conspicuous merit." — Pall Mall Gazette. 

** For students of history we do not know anywork'wMch we could more thoroughly recommend." — Law 
Times. 

" Ft is a safe, cvrefUrifaiMMK)*^ «idjmai»wlYl9*liWW9f»*»ti<»al histofjr^ law."-<;Ai&f. 

"The volume oa ^AgTiUii^lMlitudMl fiMei>V; W^^ '^^^11-L^8>^<^ ^Tei^actly what such a 
history should be." — Standaim. 

"As a text-book for students, we regard i^- as An fxcentionalflv able and complete work." — Law journal. 

" Mr. Taswell-Langmead has thorouglny ^ritspfed the^bearhtgs df nis subject. It is, however, in dealing 
with that !^iaf subject <^ fOBstitutional history— parliamentary govemiaent— that the woik exhibits its 
great superiority over its rivals." — Academy. 
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Sntb Edition, in 8vo, Y8S2, price 251., doth, 

THE PRINCIPLES OF EQUITY. 

INTENDED FOR THE USE OF STLTJENTS AND THE PROFESSION. 

By EDMUND H. T. JSNELL, 

or THK MIODLB TBMI%«, BASXISTSK-AT-LAW. 

SIXTH EDITION. 
' TO WHICH IS ADDED 

AN EPITOME OF THE EQUITY PRACTICE. 

... , , T^/iif. j^viTWfl ., ^^ -r-rr 

BVARCHfBALD BROWl*, M.A., Eom. & Oxon., 8z: B'Ct. o]ci)k; 

or tn% MI0DI* TC»|*XJt, tARKl^<t4\-V-LAW / AUtHOR OF "a IftfUr LAW DtCTtONineV," 
"am ANAI.YSIS OF SAVIGNY ON OBLIGATIONS," AND THE ** LAW OF FIXTURES." 



REVIEWS. 



" Oo the whole we are convinced that the Sixfck Edition of Sneir* Equity is ikstinwi to be as fatghlr 
thought of as ks predecessors, as it is, in our opimon, out and out the best work on the sobject with wluch 
it deals."— <^A«w«V Law Nofet. 

*' Rarely has a text-book attained more complete and tapld success than Snell's'' Principles of Eqmty,r 
of which a fifth edition has just been issued.''— Zatv Times. 

** Seldom does it lutppen that a work secures so great a reputation as this boolc, and to Mr. Brown is 

drnfr^crfdit^kfrnifrit upvit| ttgffm. V . ; : ipirc«naM7g^«rin0|t co4kfeV)if vv ^vfijt nr 

the^felCWDik #n lBq{it|pJurisprld«l>c^Hs^nfe.V^4/^^0V^4^4r|^i^^^ 
> ^^ , ^ I 4 JL . J •, I y A. X .y t ^ • ' / / .■ A i.* -J f k kJl 

'Hie changes introduced by the Judicature Acts have been well and fully explained by the present 

edition of Mr. Snell's treatise, and everything necessary in the way at revision "has been coiAcienti<msIy 

accomplished. We perceive the fruitful impress of the ' amending hand '^n every^iage; the results of 

the decisions under the ^rw s3rstem -have been carefully explahre^, ^d'en^fted in£d the original text ; 

and in a word, Snell's yofk, aa ed^d by Mjr./finOwH, h4s prqvedr th^faUacy <^f Befith^]^ description of 

Equity as * that capricious and inconsistent mistress of our fortunes, whose features no one is able to 

delineate/ "--/^i>i ^tftt' r/MT^f. 



" IVe know of no better introduction to the Principles of Equity,^ — 
Canada Law Journal. 

" Within the ten years which hare elapsed since the appearance of the 61st 'edition of this -work, its 
reputation has steadily increased, and it has long since been recognised by students, tutors, and practitioners, 
as the best elementary treatise on the important and difficult branch of the law which forms its subject." 
— Law Magazine and Review. 

In Crown 8vo, price 2j. 6^.> sewed. 

QUESTIONS ON EQUITY. 

FOR STUDENTS PREPARING FOR EXAMINATION, 

" FOUNDED ON 

SNELL'S "PRINCIPLES OF EQUITY," 

By W, T. WAlfE, 

BARftlSTER-AT-LAW, HOLT SCHOLAR W tHE HONOURABLB SOCtiTT OP CRAY'S INN. 
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Second Edition, in one volume, 8vo, nearly Ready, 

Pfi;I|^C.IPLES, , OF CONVEYANCING.,^ 

AlA ELMMMNTARY WORK^IfOl^ THE USE OF STl/iMNTS^^ '• i 

By henry C. DEANE, 

OP Lincoln's inn, barrister-at'Law, soietimb-l^titkpr to thb iMtsoRPORATED law society 

OF THE UNITED KINGDOM. * * * 

" Mr. Deane is one of the Lecturers of the Incorporated Law Society, and in his elementary work intended 
for the use of students, he embodies some lectures givei^at the hall of that society. It would weary our 
readers t6 take them over the ground necessarily covered by Mr. ^^eane. The first part is devoted to Cor- 
poreal Hereditaments, and the second to Conveyancing. 1 ne latter is prefaced by a very interesting ' His- 
tory of Conveyancing,' and for practical purposes the chapter (Ch. 3, Part II.) on Conditions of Sale is 
d^idedly valuable. "-^-Z^ctt^ Tuntf., 'J* \ ^ ".- " * ■ \ - ' 

** Wf hoJ>c to see this book^ like SnelVs Equity, a standard class-took in all Law Schools 
where English law is taught "^-Canada Law Journal. -^ 

set now on case law that they would do well to 
peruse, this treatise of Mr. Deane's, and use it in 
conjunction with a book of questions and answers. 
They will find a considerable amount of equity cifise 
law, especially in tits second p^t of J^r. Deane's 
.book, whicb comprises in substance some lectures 
deliveMd by the author at the< Law Iikstitutiom"^ 
JLaw journal. 
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It seems essentially the book for young convey- 
ancers, and will^ probably, in many cases supplant 
Williams. It is, m fact, a modem adaptation of Mr. 
Watkin's book on conveyancing, and is fully equal 
to its pcototypfew^^-r/rrr^ i#a«^ Tifftes. 

" Extremely useful to students, and especially to 
those gentlemen who are candidates for the various 
legal examinations. There are so many questions 
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Second Edition, in 8vo, price iQf. 6</., clotb, , 

A SUMMARY OF THE 

LAW & PRACTICE IN ADMlRALtY. 

FOR TILE USE OF STUDENTS. 

. By EUSTACE SMITH> 

OFTUE INNE^ TUk^PLB,; KVTT^O^ OF "^ 6UM>(ARY OF' COMPANY I^TBy," ' 

^' The boolob weU firran|?Ml, ^pd fortns a good introduction to the nAAed^-^oiiitfar^s. ^<imrfml" 
• " It is however, in our opinion, a well and carefully written little work, and should be in the hands of 
every studeiif who is taking up Admiralty Law at the S'irtal."— Z,rt7£^ S'haUni/ journal. ■ • ' '■ 

" Mr. Smith has a happy kv^^ of Compressing a largd amofint of useful matter in a smi^ll f o|n)^M8. The 
present work will doubtless be received .with satisfactipn eaual to that with which his previous ' Summary' 
has been tiitV-^OjiJbrd atidCatkhrtdg^e Undergradnatee ^ourwd. '."' ' 
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S^ond 'Edition, * in. 8vo/ price p* > doth, 



A SUMMARY OF THE < . 

LAW AND PRACTICE IN THE ECCLESIASTICAL CttORTS. 



FOR THE USE s OF STUDENTS. 

By EUSTACE smith, * 



^v 



OF tA^ inner TEMPLB; author of "a summary of company law,'* and "a S^JifMARV OF 



THE Law and practice in admiralty. 



• "His object has been, as he tells us in his preface, to give the student and general reader a fair outline 
of the scope and extent of ecclesiastical law, of the principles on which it is founded,^ of the Courts bv 
which it is enforced, and the procedure by which these Courts are* regulated. We think the book well 
fulfils its object. Jts value is much enhanced by a profuse citation of authorities for the. propositions 
contained in it." — Bar Examtnatian ^onrHal. . • • - . . 
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• In 8vd, price 6j.i dot^, 



AN EPITOME OF THE LAWS OF PROPATE AND DiVOjRCfi, 

FOR THE USE OF STUDENTS FOR HONOURS EXAMINATION., i// 
By J. CARTER HARRISON, Solicitor. ' 



24 



WORKS FOR LAW STUDENTS. 



; PRINCiPLES' OF THE COMHOlT tiW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 

J 

SECOND EDITION. 

I * 

By JOHN INDERMAUR, Solicitor, 

• ■ • 

AUTHOK OF '' A MANUAL OF THE FRAOTiCB OF THK SVPREMB COORIV^ 
^'ftPlTOMBS OF LKAPING. CASKS," AND OTHER WORKS, 



"The woik is acknowledgecl to be one of the best written and most useful elcnientary 
works fat Law Students that has been published.'* — Imm Tinus. 



*• The praise which we were enabled to bestow upon Mr. Indermanr's very useful com- 
pilation on its first appeafance. has been justified by a demand for a second edition." — 
Law Magatine, • t 

^\ Wc werjp a^a fotyp ^far| agOy^t^ prais«-Uvs fipi.editio|i qT , ^. Indpmaur'| book as 

lilf lyjtoJe/)f y4 p!f!^^]^.^n ^t^^ifng ^ el^fi4ts^^f/^9'i^^jof Xotffy an(i^njA^£t}. 
The second edition maintains the character of the book.*' — Law Journal, 

** Mr. Indermaur renders even law light reading. He not only possesses the faculty 

of judicious selection, but of^^id' exposition and felicitous illustration. And while his 

works are all thtts characterised,' his ' Principles of the Cornxnon Law ' especially displays 

those features. That it has already ^ reached a second edition, testifies that 'oiir estimate of 

the work on its first appearance was not unduly favourable, highly as we then s^;nified 

approval } nor needs it that we should add anything to that estimate in reference to the 

general scope and execution of the work. It only remains to say, that the present edition 

evinces that every care has been taken to insure thorough accuracy, while including aU 

the modifications in the ^wv tha) ilarti taken phice simee &e original publication ; and that 

the references to the Irish deoifiops ^hiclf have l^een now introduced are calculated to 

»> 

a 

*' This work^ the autM^teKs us in his Prefit^t, i^.^ividttm mainly with a view to the 
examinations of the Incorporaf^yl^^o^efy>; ^t f</f thinfi it is likely to attain a wider 
usefulness, Itseems^ so far as we can fudge from the parts we have examined^ to be a 
careful and clear outline of the principles of iJit common law. It is very readable ; and 
not only students^ hut many practitioners and the puUic might benefit by a, perusal qf its 
/tf^w. "-^Solicitors' Journal. 

" Mr. Indermaur has very clear notions of what a law student should be taught to 
enable him to pass the examinations of the Incorporated Law Society. In this, his last 
work, the law is stated carefully 4nd. acmiately» artd the book will probably prove 
aqcep^l^le to students. "—Zaw;7j>««. . 

'\\^ ''*••'•• t.-» '*' i ' • -'•-'>-'•• I -' /J i^•.^ I I iJ /1/V 

The practising sohcitor will also find this a very useful compendium. Care has 
evid«iitlyb*«n- taken to il6te the latest docisdonson impbrtiint points -Vjf- law; A full 
and well-constructed in^ex supplies, ^^ ly.fs^cility for ready reference. "-<-Zflw Magazine, 
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Second Edition^ in 8vo, price I Of. 6^„ cloth, 

i MAHDAL OF THE PRJICTICE OP tHE SUPREM^ COURT OF JUDICATURE, 

\^ tljeJQij^n'^ Be^ ^dlChakce^ ^vision^Y In^nd^ for t^/use^f ^dents.^A 
.^ * ^ Sy J5hnInm:rmaur, Solicitor. 

" The second editioivhas io\kyin^mag)Ay qpfn "Ae ^BBtA which "wasipiAlMlwl in iftjSt This fact affords 
good evidence that the 'book has Biien fouW useful. It cdntkiils Sufficient InfoVhiatloh to enable the 
student who masters the contents to turn to the standard works on practice with advantage."— Zarc; 

Times: ■ -^ . i*^ . ' • ^. • i: . H ' ^ ' • . .-. 



" This is a very useful studeift's b^k» , It ti^ clearl7,Jvirri^teP]i apsfiigivf s ^icjx information as the student 
requires, without bewildering him with details. The portion relating to the Chancery Division forms an 
excellent iatrodugtion to the elements of the practice, and may be advantageously us<^, not only by 
articled clevks^ btrt-ako by pupils «nteriiig^ th«c)mitibei« of «]iiity ■dni&smeu;:*-v3ll(r/&£^<»V2*^ '%xkrMa/, 

Fifth Edition, m 8v,o,, prip^ ^^ cloth, 

AN EPITOME W LEADIM ' COMlMON LAW CASES; 

WITH SOKE SHOkX NOTES THEREON*. • 
Chiefly intended as a Guide to ** Smith's Leading Cases." By John Indermaur, 
Solicitor (Clifford's Inn Prizeman,^ Michaelmas Term, 1872). 

"We have received the third tf<fi^J6t/ A Ait^*E^mm!^ ik L^a^fl^^ Common Law Cases,' by Mr. Inder< 
lOauis Solicitor. The'iirst edition of this work was published in February^ 1873, the second in April, 1874, 
and now we bave a third edition dated September, z8'75. No better proof of the value of this book' can be 
fitttiiih«d 4han the iact that in ledA «han three year» it has velMked a tbird edkian.**«*-X<nc/ xy^ttf-nai. ^ 

, ■■*■ ■ I * I ■ - I ^ -H , ' -■— ^i - - ■ — ^ ■— — ■ ■ ■ ■ ■■ ■<■■■■-■■ ^1 ■ ■ »f^^——i ^ 

Fourth Edition, in 8vo^ 18S1, price 6j., cloth, 

AM EPITOME OF LEADING CONVEYANCIM AMD EpXI CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 

By.JOHj« Ind^&mauj^, Solicitor, Author of "An Epitome of Loading > 

Common Law Cases.** 

"We have received the second eclition of Mr. Indermaur's very useful £pitome of* leading Convey< 
ancing and Equity Cases. The work is very well done." — Law Times, ^ > 

" llie Epitome well deserves the continued patronage of the class — Students — ^for whom it is especially 
intended. Mr. liKlemiMir .wiU aooa be koowA jts the ° Students' Fjriend.' ^-r^imada L(tw ^mitmai^ , 

• ■ ■ -'I'll 

Third Edition, in 8vo, 1880, price 5^., doth, ' 

SELF-PREPARATION FpR, THR FI^A^- EXAMINATION. 

CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 



And inten 



i4s^ jiciPtJb^flhose i^tMed/^l4ksj((vtii]i ^(^^emselves. 
By John Indermaur, Solicitor. 



"In this edition Mr. Indermaur extends his qomnsels to the whole period from the intermediate 
examination to the final. His advice is practical and sensible : and if the course of study he recommends 
is iiVellijM^ntbt.fplV>wad,ahe>HFtyl»d clerk ^11 hue ]aid in a «tare,af legal knowledge more thaa sufRrirnt 

10 dChTPvf '^Kl^^ vJ L » H TTT 

LidD^cpli.QQISs^iv iQBCQPweivationijS JEnbodL 9 Ipmplete c<AuBe of stulBy farftheJAbove eviAivtiftn 
louia be carried out, with reference to the particular books to be read seriatim. We need only remark 
that it is essential for a.4tudent to, bp set on ^he light tiiaqk in bis reading, ^nd.tbat anyone of ordinary 
ability, -Mia foHoMM^l^ CtfkisA ietottt by J^r. andeiteaH bUgHt io(^att:«itli s/^t>6ttdnx\r'r^I.\itb:^Mrnal. 

.v/,;Jj/Mvt/MS€fondEf}ifipn^W.^Q^,;prfce 6^^^^^^ .' . ; - i 

SELF - PREPASATIOH FOR THE INTERIEDIATE EIAKIHATIONS, 

As it at present exists on Stephen's Commentaries. Containing a complete course of 
Study, with Statutes, Questions; kiti lAdVice as to portions of the book which may 
be omitted, and of portions to which special attention should be given ;.'also the 
whole 0f, tbe Quiastioos a&d Answers at the nine Intermediate ExamMtiohs which 
have at present been held on Stephen's Commentftries, Jiijd intended fi?r th^use of 
•all 'Artided Cierks wfio hk^e not yet paissed the Intermediate. Examination. By 
John: iNottkM AUR^ A!uthb# of *^ Principles of Common Law," and other-^rks. 
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M.A. EDIN. AND OXOK 



THE " LAW OF 



^., AND 9,C.L. OJXONm.OF the J^lIpDLE TEMP;-E, BAR|tl5X«;R-AT-LAW J AUTHO'te' 6f 
FncTCRES,'* '^AnALVSIS 6F SAVI6NV* OBtmATlOMS IM ROMAN LAW," ETC 



. Reviews of the , Seoond Edition. ; 
"5V; far as we have been able to examine the work^ it seems to have been most caHfuHy 
and accuraieiy executed^ the present Editiott^ besides contaifUng nmch new ptaiter^ having 
been thoroughly revised in tonsequence ofjthe recent, changes in the law ; and we have no 
doubt wlfotever that it will be found extremely useful ^ not only to students and practitioners, 
buttopitiJi^hn<it,aitd»ieU4fletters.''r-dMS^ /j .! .. "^ '^' 

"Afr. ^^t'ownhas revised his] Dictionary ^ and addpted it to the changes ejfechd b^ihe 
Judicature A^is, 'and it' now co-iistitutei a Very useful work to put into the Jtatids of any 
student or articled clerks and aworkwJiich the practitiofter will find of vfilue for reference," 
— Solicitors' Journal. 

" // will prove a- reliable guide to lam students^ and a kahdy book of reference for 
practitioturs" — Law Tjmes. . i 
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*' Will supply the law student with' Heflpf of akiridfotuid ^er^ ^fcne'rally useful The tables, which are 

mental arrangenlenr of the knowledge of the subject required for examinations, and wiU no doubt be appre- 
ciated by the large andinafea«ingdLu»ei»wh(Me'r^<^uir^nknlgkheyki^inl^h<^ meet." — Law Ma^asine. 
" Gtieat: cate audi consideiidLble skill haive hieA' ih«Wn<i&< tl^ cbtnptliitito of thete tiilbles,' wtlid< xiM be 
found of much service to students of 1&M' Law x>f Rebl Ptt>pehyk'**^^lfy' iTi/M^f . 
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** The favourable opinion we expressed of the first edition of this ivork appears to have 
been justified by the reception U hoi met with* Loohtng through this new Edition^ we see 
no reason tO'itkodify the praise we bestowed on the fornur Editiom Tht recefft faces J^ave 
been added and the provisions of the Summary Jurisdiction Act are noticed in the ch^Mfr 
relating to Summary Convictions. The book is one of the best manuals of Crimiital Lc^w. 
for thfi sttidmt,*^ — Solicitors* Journal. 

** There is no lack ef Works on Crimincd Lazu, but there wets room for such a usefUt. 
handbook of Principles as Mr. Seymour Harris has supplied. Accustomed, by his previous 
labours, to the task ofancUysing the law, Mr, Harris has brought to bear upon his present 
work qualifications well adapted to stcure the snccessfid aecompushment of the object which 
he had set b^oife,-liim*' xTJiat- (ihjeftis not- an ^fukiUotts .qtu^ for it daesruof fmfeud to soar 
above utility ta thi youfig pi$JttTtk>njr aifii f/i& st^fnf^ ' I^or both, tfiese ceaheSy amdfor the 
yet wider class who may require a hook of reference on the subject, 'Mr. HaiTisJidt produced 
a clear and convenient J&pit0»tf cf the Law. A noticef^bU featurt ^ Mr, Harris's work, 
which is likely to prove cf assistattce both to the practitioner and the student, consists of a 
Table of Offetices, with theit-ligoi cheti^c^teif, theiP-puHi^fHcn^t iind the statute under which 
it is inflicted, together with a reference to the pages where a Statement of the Law will be 
found. —l^Kv^ Magazine and Review. 

f'This work purports to contain 'a concise exposition of the nature of ffrinie,the viarious offences pii^iah- 
able \>y the English law, the law of criminal procedure, and the law of sununary convictions,' with; table?, 
of offences, punishments, and statutes. The work U divided into four books, l^k I. treats of crime,, its 
divisions and essentials ; of persons capable of committing crimes ; and of principals and acccssorieSk 
Book II. deals with offences of a public n^ure ; offences against private persons ; and offences aeainst the 
property of individuals. Elach crime is discussed in its turn, with as much brevity as could well be used 

Sanation of I the legal characCeristJcs o( the^ several offences. Book III. 



the jurisdiction of Courts, and the various steps in the apprehension 




consistently with a proper exD)anati( 

explains criminal procedure, including 

auyirtaal |Df criifpinalfl ii-Mn- «fW6(r If • BiHMsk|neiii>- This mrt of tb« <wvofk u laxtrenMl 

(il^ryptioj^ of the ti^al^ng^ excdlj^nf, 4n4 t^oaDbghl^^calciimt^d to impfe«S ^ fiind, oi 

Book Iv. contains a short sketch of ' summary convictions before magistrates oiit of quatter 

table of offenge^ af the end of the volurae is most useful, and there is a very.full index. Altogether we 

must congratulate Mr. Harris on his anivthiuTe."— Law journal. 

y Mr, Harris has undeiltafiefif, idi^oxk,iff. dfiy ^Iftigii^ soptuch needed that he might 
diminish its bulk in the next editioft by obliterating the apologetic preface. The appearame 
of his volume is as well timed as its execution is satisfactory. The author has shown an 
ability of omission which is a good test of skill, a^id from the overwhelming livasi af the 
criminal lent) he has discreetly selected just so much only as a learner needs to ktioTJo^ eHid 
7ias presefited it in terms which render itcupable of being easily taken into the mind,-^ Th^ 
first kaif of thet volu^te is devoted to indictable qffefues, which are de fitted and explained in 
succinct terms ; the se.cond half treats cf the prevention of offences; the courts of criminal 
jurisdiction, arrest, prelimindiy proceedings before magistrates, and modes of prosecitting 
and trial ; cutd a brief epitome of the laws of evidence, proceedings after trial, and summary 
cofivictiofis, with a table of offences, complete \ the Jbook..^ The part on procedure will be 
found particularly useful. Few young tounsel, oH their first appearance at sessions, have 
1^ ffin a ^rStd^^eneralhffthnW tlke\ifiaM^ wlik^ tiW^ {df^l^&7:\ind'blkck 
commit bluHairs^whfdv; although mflin^'in^ kind, dre nhOtrtheltss sertonsfy dtsrourdgi^g' 
and annxfying th themselves^at the otfisei ofthtir caruA Fh-om^even such a nundirxis that 
bfmist'eikitigtht' order in, tShufh the spieeehes are made ttftd ivihiessis > examimd tkey may 
be saved by the table of instructions^ gi^f en ii^f^/i^-^-^SoLiciTCOis' Journal. . . '.' * 
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Now Ready, in izmoj price y. 6^., cloth, 

A^«ON€ISEf mmK QN Tffi jLAf |W BBflfi fF m 

Embracing the Acts of \%^% and 1882. Part I.— Of Bills of Sale generally. Part II.— 
Of the Execution, Attestation, and Registratioft of Hifls of Sale and satisfaction 
thereof. Part Hl.-Of the Effects of Bill? of Sale as a^^inst Creditors. Part IV. 
— Of Sdtlng under, and Enfordng- fiilk of Sale. Appendix, I'ormi, Acts, &c. 
By John Indeilmaur, Solicitor. 

"The object of the book is thorouKhlyjpnctiail. Theae whoiraot to be told exactly what to do and 
where to %o when they are registering s( bill of Sale Will find the ctecessary information in this little book." 
•—Law Journal^ 

^^ — ^ : :: : 

Now ready, in 8vo, price 2s. 6^., cloth, 

A COLLECTION OF lATIN MAXIMS, 

. LITERALLY TRANSLATED. 
INTENDED FOR THE USE OF STUDENTS I^R ALL LEGAL EXAMINAtlONS. 

^ " The book seems admirably adapted as a book ofreference for students who come across a Latin maxim 
IB their reading."— Z,<R(f Jonmal. 

*'The collection before us is not pretentious, and disartM fcrfiicisai bv ks rfhrpUdty and general 
coirectness. Students would do well, early in their studies to commit these maxims to mem<vy,.9nd 
subsequent reading will often be systematized and more easily remembered. "•'•Camu/a Law yonrnal. 



In one volnme, 8vo, price 91., cloth> 

LEADING STATUTES SUMMARISED, 

FOR THE USE OF STUDENTS. 

By ERNEST C. THOMAS, 

BACON SCHOLAR OP THt HON. SOCIETY OF GRAY'S INN, LATE SCHOLAR OP TRINITY COLLEGE, COtFORD'; 
AUTHOR OP " LEADING CASES IN CONSTITt) TlOK AL LAW fcRIEPLY STATED." 

** Will doubtless prove of much use to students, for whom !t is intended. . . . Any student vho, with 
th!s Mief iiimm^pr fts a gnide, careftill]^ studies the enactments themselves in the Revised Edition of the 
Statutes, cannot fail to gSn a very considerable acquaintance with every branch of English law."— Z/tn; 
Magazine, ' v 



Second Edition, in 8vo, in preparation. 

LEADING CASES IN CONSTITUTIONAL LAW 

Briefly Stated, with Introduction, Pxcursuses^ and Notes. 

By ERNEST C THOMAS, 

BACON' SCHOLAR OP* THE' HOKf. SOCIETY OP GRAV's INN, LATfe SCHOLAR OF tIiINITY COLLEGE, OXFORD. 

D 

in 

intelligMtsurveyoft'^ general functions of the Executive, and the prindples by whit^ they are regodat^ ; 
ilB4thep follows a jsumouuy of leading cases,''— ^«/»n^ 4ff««ri(r«i/. 

'* Mr. 7!lu>m^ gives a sensible iQtroduction and a brief epitome of the familiar leadlqg cases." — Law 
Times. 




J h > t at ^w 



./ ' In 8vo, price St., cloth, 

1 AN EPITOME Of HINDU LAW CASES. WiA 

^ort Koieft thereon. Atid Introductory Cbaplers on Source» of Z^w, Marriage, 
.Adopdbn, PArtitkni, and . Succession. By .William M. .P. C<HHlLAfii.» Bcniibay, 
Civil Service,.iate Judge and. Sessions Judge of TaoBBU 
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Ib a handy'volume, price 5^. 6^., cloth, 



RAILWAY PASSENGERS AND RAILWAY COMPANIES: 






tHBlR mJtlES, RIGpTS, AND LIABIUTljefe. ; j . : 
With an Append!^ containing Addenda et Corrigenda to Nov. 1880.' 

By LOUIS ARTHUR GOODEVE, 

J / ' OF T^$ MIB^^ TjjMPt9, 6AtHI»TER'sAT-LAW. ..J 

'*^ The Appendix can be had separately , price \s, 

" Mr. Goodeve's little book is » concise epitome of ^he Acts, Bye^lnivs, and Cases relating to passengers 
and their personal luggage. It is clearly written, and the reader ts able speedily enough to find any point 
upon which he desires to inform himself;" — Law youmal. 

" Mr. Goodeve has rendered a service to the pixbHc in making a digest of the law relating to railway 
passengers, including the respective duties, rights, and liabilities of the Companies on the one hand and 
passenger* on th« other', as laid down by die statutes! and the decisions of the Swpevior Cpiuits. The 
various points are treated in a clear yet concise manner ; and^ it is to be hoped that this little work will be 
widely studied so that people may know what are their rights, and take steps to maiiitain them." — 
Saturday Review. 

"After reading the volume with great ioterosL vfe can only say .that, it is clear, compact, and accurate. 
Passengers who want reRabU information snoulo consult this hooV.'^-'-^Aij^ildPost. • 



EUROPEAN ARBITRATION. 



Part I., price Js, 6d.y sewed, 

LORD WESTBURY'S DECISIONS. 

Reported by FRANCIS S. REILLY, 



OF LINCOLN S INN, BARRISTER-AT-LAW. 



ALBERT ARBITRATION. 



Parts I., II., and III., price 25^., sewed, 

LORD CAIRNS'S DECISIONS. 

Reported by FRANCIS S. REILLY, 

OF Lincoln's inn, barrister-at^law. 

II . I ■ I ■ I I .III.. . < 

In 8vo, price 21s., cloth, 
A TREATISE ON 

THE STATUTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. 

The Bills of Sale Registration Acts and the Law of Voluntary 

Dispositions of Property generally. 

By H. W. 'MAY, B.A, (Ch. Ch, Oxford), 
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' This treatise has not been published before it 
was wanted. The statutes of Elizabeth against 
fraudulent conveyances have now been in force fou 
more than three hundred years. The decisions 
under them are legion in number, and nojt at aU 
times consistent with each other. An attempt to 
reduce the mass of decisions into something like 
shape, and the exposition of legal principles in- 
volved in the decisions, under any circumstances, 
must have been a work of great labour, and we are 
pleased to observe that in the book before us there 
has been a combination of unusual labour with con- 
siderable professional skill. . . . We cannot con- 
clude our notice of this work without saying that it 
reflects great credit on the publishers. as well as the 
author. The facilities afforded by Messrs. Stevens 
and Haynes for the publication of treatises by rising 
men in our profession are deserving of all praise. 
We feel assured that they do not lightly lend their 
aid to works presented for publication, and that in 
consequence publication by such a firm is to some 
extent a guarantee of the value of the work 
published." — Canada Law Journal, 



AND OF LINCOLN S IMN, BARRISTER-ATVLAW. 



" Examining Mr. May's book, we find it con- 
structed with an inteUigence and precision which 
render it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. . . . On the whole, he has produced a very 
useful book of an exceptionally scientific character." 
— Solicitors* yournal. 

" The subject and the work are both very good. 
The former is well chosen, new, and interesting ; 
the latter has the quality which always distin- 
guishes original research from borrowed labours." 
— American Law Review. 

"We are happy to welcome fais<Mn May's) work 
as an addition to the, we jregret to say, brief cata- 
logtie of law books conscientiously executed. We 
can corroborate his own description of his labours, 
* that no pains have been spared to make the book 
as concise ami practical as possible, without doin;g 
so at the expense of perspicuity, or by the omissioa 
of any imp<»rtant points.'"— XfK«v Times, 
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In one volume^ 8vo, price 25^., doth, 

AN ESSAY ON 

THE RIGHTS OF THE CROWN 

A^'D THE PRIVILEGES OF THE St'BJECf' ' 

IN THE SEA SHORES OF THE REALM. 
By ROBERT GREAM HALL, 

OF likcoln's ixn, babrister-at-law. 

SECOND EDITION. 

Rkvisbd ani> Corrected, together with extensive Annotations, 

AND References to the later Authorities in England, 

Scotland, Ireland, and the United States. 

By RICHARD LOVELAND LOVELAND, 

OP THE INNER TEMPLE, BARRISTER-AT-LAW. 



"lliM is an interesting and vftluable book. It 
treats of one of those obscure branches of the law 
which there is no great inducement for a legal 
writer to take up, .... Mr. Hali, whose first 
edition ^af vsuoa Pi iS3a» was a writer of consider- 
able power and method. Mr. Lordand's editing 
reflects the valuable qualities of the ' KAsav ' itself. 
He has done his work without pretension, but in a 
solid and efficient manner, llie ' Summary of Con- 
tents' gives an admirable epitome of the chief 
points discussed in the ' Essay,*' aod. indeed, in 
some twenty propositions, supplies a useful outline 
of the whole law. Recent cases arc noted at the 
foot of each V^ffi with jjeat care and accuracy, 
while an Appenotx contains much valuable matter ; 
including LordT Hale's tveatise 'D« fure Marig^ 
about which there has been so much controversy, 
and Serjeant Merewethei's learned argument on 
the rights in the river lliames. The bcok will, we 
think, take its place as the modem authority on the 
subject." — Law Journal. 

The treatise, as originally published, was one of 
considerable value, and has ever since b^n quoted 
as a standard authority. But as time passed, and 
cas^s acCllinullUcd, its value diminished, as it was 



neCesmry to stipplement it so largely by reference 
to cases since decided. A tempting oppcMtunity 
was, therefore, offered to an intelligent editor to 
supply this defect in the woric, and Mr. Lovehmd 
has seited it, and proved his capacity in a very 
ma#kexl -manner. As very good specknens ei^anno- 
tation, showing clear judgment in selection, we may 
refer to the subject of alluvion at page 109, and the 
rights of fishery at page 50. At the latter place he 
begins his notes by stating under what expressions 
a/ several fidlery' has been held to pass, proceed- 
ing subsequently to the evidence which is sufficient 
to support a claim to ownership of a fishery. The 
important question under what circumstances 
property can be acquired In the sdU between high 
ana low water mark is luddly discussed at page 77, 
whilst at page 81 we find a pregnant note on the 
propertv of a grantee of wreck in goods stranded 
within his liberty. 

"We think we can promise Mr. Loveland the 
reward for which alone he says he looks — that this 
edition of Hall's Essay will prove a most decided 
assistance to those engaged in cases relating to the 
foreshores of the country." — Law Times. 



" TJu,aitirc book is masterly.''— Ah^x^Y Law Journal, 
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In one volume, 8vo, price I2J., cloth, 
A TREATISE ON THE LAW RELATING TO THE 

POLLUTION m OBSTRUCTION OF WATER COURSES ; 

Together with a Brief Summary of the Various Sources of Rivers 

Pollution. 

By clement HIGGINS, M.A., F.C.S., 

OF THE INNER TEMPLE, BARRISTER-AT-LA\V. 

his practical acquaintance both with the scientific 
and the legal aspects of his subject." — Law Maga- 
sine and Review. 

"The volume is very carefully arranged through- 
out, and will prove of great utility both to miners 
and to owners of land on the banks of rivers." — 
The Mining Journal. 

"Mr. Higgins writes tersely and clearly, while 
his facts are so well arranged that it is a pleasure 
to refer to his book for information ; and altogether 
the work is one which will be found very useful by 
^1 interested in the subject to which it relates." — 
Engineer. 

A compact and convenient manual of the law 
on the subject to which it relates." — Solicitors* 
Journal. 



"As a compendaniQ of the law upon a special 
and rather ^intricate subject, this treatise cannot 
but prove of great practical value, and more 
especially to those who have to advise upon the 
institution of proceedings under the Rivers Pollu- 
tion Preventive Act, 1876, or to adjudicate upon 
those proceedings when brought." — Irish Law 
Times. 

" We can recommend Mr. Higgins' Manual as 
the best guide we possess." — Public Health. 

"County Court Judges. Sanitary Authorities, 
and Riparian Owners will find in Mr. Higgins' 
Treatise a valuable aid in obtaining a clear notion 
of the Law on the Subject. Mr. Higgins has 
accomjplished a work for which he will readily be 
recognised as having special fitness, on account of 
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In 8vo^ Third Edition, price 25s., cloth, 

MAYNE'S TREATISE 



OM 



THE 




OF DAMAGES. 



• • : 



THIRD EDYribfj. -• 



/ 



BY 



JOHN D. MAYNE, 

OP THE INNBR TEMPLE, &ABRI$TE|)-AT-LAW ; ■ 

AND 

LUMLEY SMITH, 

■ OP THE IMNER TEMPLE) Q.C. 



** During the Uoenty-Hoo years which have elapsed since the puhlication of this welt-known 
work, its reputation has been steadily grooving, and it has long since become the recognised 
atUheHty ai^ the important subject of which it treats*^* — Law Magazine *and Review. 



"This edition of what has become a standard 
work has the advantage of appearing under the 
supervision of 4he original author as well as of 
Mr. Lumley Smith, the editor of the second edition. 
The result is most satisfactory. Mr. Lumley 
Smith's edition was ably and conscientiously pre- 
pared, and we are glad to find that the reader still 
enjoys tHb benefit of his accuracy and learning. 
At the same time the book has doubtless been 
improved by the reappearance of its author as co- 
editor. The earlier part, indeed, has been to a 
considerable extent entirely rewritten. 

" Upon the general principles, according to which 
damages are to be assessed in actions of contract, 
Httdley V. Baxcttdalt (9 Ex. ^^i) still remahift 
the leading authorit)^, and furnishes the text for 
the disctission contained in the second chapter 
of Mr. Mayne's book. Properly understood and 
Uraited, the rule prop<^d in that case, although in 
one respect not veryTiappilv worded, w a sound 
one, and has been repeatedly approved both in 
England and America. The subsequent decisions, 
which are concisely summarized by Mr. Mayne, 
have established that mere knowledge of special 
circumstances is not enough, unless it can be in- 
ferred from the whole transaction that the 
contractor consented to become liable to the extra 
damage. This limitation is obviously just, especially 
in the case of persons, such as common carriers, 
who have no option to refuse the contract. Mere 
knowledge on their part of special circumstances 
ought not, and, according to the dicta of the 
judges in the Exchequer Chamber in Home 
v. Midland Railway Company (21 W. R. 481, 
L. R. 8 C. P. 131), would not involve the carrier in 
additional responsibility. Mr. Mayne's criticism 
of the numerous cases in which this matter has been 
considered leaves nothing to be desired, and the 
rules he deduces therefrom (pf>. 33, 33) appear to us 
to exhaust the subject. 



" Mr. Mayne's remarks on damages in actions of 
tort are brief. We agree with him that in such 
actions the courts are governed by far looser princi- 
ples than in contracts ; indeed, sometimes it is 
impossible to say they are governed by any princi- 
ples at all. In actions for injuries to the person or 
reputation, for example, a judge cannot do more 
than give a general direction to the jury to give 
what the facts proved in their judgment required. 
Aikdr according to the better opinion they may j^ive 
damages 'for example's sake,' and mulct a rich 
man more heavily than a poor one. In actions for 
injuries to property, however, 'vindictive' or 
'exemplary' damages cannot, except in very rare 
cases, be awarded, but must be Iimited| as in con- 
tract, to the actual harm sustained. 

" The subject of remoteness of dan^ge is treated 
at considerable length by Mr. Mayne, and we notice 
that much new matter has been added. Thus the 
recent case of Riding v. Smith (24 W. R. 487. i 
Ex. D. 91) furnishes the author with an opportunity 
of discussing the well-known rule in IVard v. 
Weeks {"J Bing. 211) that injury resulting from the 
repetition of a slander is not actionable. The rule 
has always seemed to us a strange one, if a man is 
to be made responsible for the natural consequences 
of his acts. For everyone who utters a slander 
mav be perfectly certain that it will be repeated. 

' It is needless to comment upon the arrangement 
of the subjects in this edition, in which no alteration 
has been made. The editors modestly express a 
hope that all the English as well as the principal 
Irish decisions up to the date have been included, 
and we believe from our own examination that the 
hope is well founded. We may regret that, warned 
by the growing bulk of the book, the editors have 
not included any fresh American cases, but we feel 
that the omission was unavoidable. We should add 
that the whole work has been thoroughly revised." — 
Solicitors' Journal. 



** This text-book is so well kno^an, not only as the highest authority on the subject treated 
of ditt as one of the best text-books ever written^ that it would be idle for us to speak of it 
in the words of commendation that it deserves. It is a work that 710 practising lawyer can 
do without,^*— -Cai^av A Law Journal. 
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In 8vo, price 2s,^ sewed, 

TABLE of.ihA PQIffilGN^jiERO^l^TO MFS and CODES 

in Forc<?4^ 4e^Pi4nc^4ta(26 k EUfiOPd zA AIMSklM. By Charles 
Lyon-Caen, Professeui agrege ^ la Faculte de Droit de Paris ; f^ofesseur ^ 
TEcole libre des Sciences politiques. Translated by Napoleon Argles, 
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PRINCIPLES OF THE UW :0F STEPPAGE IN TRANSITU, 

RETENTION, AND DELIVERY. 

By JOHN HOUSTON, of the Middle Temple, Barrister-at-Law. 



" We have no hesitatioii in •ayiag that nue think 
Mr. Houston's book will be a very useful accession 
to the libraiy of either the merchant or the lawyer." 
— Solicitors Journal. 

** We have, indeed, met with few works which so 



vUccessfully^uanDuAt ihe difficulties In the way of 
this arduous undertaking fls the one before us ; for 
the language is well chosen, it is exhaustive of the 
law, and is systematised with great method." — 
Anterican Law Review, 



. . Iiiavo,lSrice id^..6k,k:lt>6, .1 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS, 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With an 
Introduc4ion, containing a History of the Case, and an Examination of the Cases 
at Law and Equity applicable to it ; or Illustrating the Doctrine of Com- 
mercial Fraud. By W. F. Finlason, Barrister-at-Law. 



** It will probably be a very long time befidK the 
procecution of the Overend and Gurney directors is 
fci^otten. It remains as an example, and a lend 
precedent of considerable value. It involved the 
immensely important question where innocent mia- 
representatlon ends, and where fraudulent misrepie- 
lentatton begins. 

'* An who perused the report of this case in the 
columns of the Titftet muit have observed the 
remarkable fulness and accuracy with which thAt 



duty was 'discharged, and Oothtns coold be more 
natural than that the reporter ^uld publish a 
separate report in book fomu TMb has been doae, 
ami Mr, Finlason introduces the report hv cue 
hundred pages of dissertation on the general lavr. 
To this we uiall proceed to refer, simply remarking; 
before cloing so, that the charge to the jury -ban 
been carefully revised by the I^rd ChidlFJusttoes." 
-—Law Timet. 



i^mo, price lOf. 6c/., doth, 

& TREATISE OH THE 6AHE U¥S OF ENGLASD AND WALES: 

Including Introduction, Statutes, Explanatory Notes, Cases, and Index. By JOMH 
Locke, M.P., Q.C., Recorder of Brighton. The Fifth Edition, in which are 
introduced the GAME LAWS of SCOTLAND and IRELAND. By GiLMORE 
Evans, of the Inner Temple, Barrister-at-Law. 



In royal Svo, price lOr. 6d. , cloth, 

THE PRACTICE OF EQUITY BY WAY OF REYIYOR AND SDPMEMEHT: 

With Forms of Orders and Appendix of Bills. 
By LOFTUS LEIGH PEMBERTON, of the Chancery Registrar's Office. 

will probably be applied to future cases. — Sou- 
ciiors' youmal. 



" Mr. Pemberton has, with great care, brought 
together and classified all these conflicting cases, 
and has, as far as may be, deduced principles which 



In 8vo, price 5^., cloth, 

THE LAW OF PRIORITY. 

A Concise View of the Law relating to Priority of Incumbrances 

AND OF OTHER RIGHTS IN PROPERTY. 

. . By W. G. ROBINSbN, M,Ao Barrister^^t-Law. 

" Mr. Robinson's book ma^ be reconunended to I tioner with a useful Mipplepient tp larger and more 
the advanced student, and will furnish the practi- j cotnplete 'wor\k^.'*—Soacitors' Joumai. 
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In crown 8vo, price I dr., cloth, 

A MANUAL OF THE PRACTICE OF PARLIA- 

MENTARY ELECTIONS throughout great Britain and 

• IRELAND. Comprising the Duties of Returpiag Officers and their Depu{i«i| 
Town Clerks, Agents, Poll-Clerks, &c., and the Law o^ Election Expense, 
Corrupt Practices, and illegal Payments. With an Appendix of Statutes and an 
Index. By Henry Jeffreys Bushby, Esq., one of the Metropolitan Police 
Magistrates, sometime Recorder of Colchester. — Fifth Edition. Adapted to and 
embodying the recent changes in the Law, including the Ballot Act, the Instruc- 
tions to Returning Officers in England and Scotland issued by the Home Office, 
and the whole of the Statute L^aw relating to the subject. Edited by Henry 
Hardcastle, of the Inner Temple, Barrister-at-Law. 



'* We have just received at a very opportune 
moment the new edition of this useful work. We 
need only sa^ that those who have to do with 
elections will Hnd ' Bushby's Manual * replete with 
information and trustworthy, and that Mr. Hard- 
castle has incorporated all the recent changes of 
the law." — Law JoumaL 

"As far as we can judge, Mr. Hardcastle, who 



is known as one of the joint editors of O'Malley 
and Hardcasde's Election Reports, has done his 

work well For practical purposes, as 

a handy manual, we can recommend tne work 
to returning officers, agents, and candidates ; and 
reaming officers cannot do better than distribute 
this manual freely amongst their subordinates, if 
they wish them to understand their work." — Soli- 
citors' yortmal. 



A Companion Volume to the above, in crown 8vo, price 9.r., cloth, 4 

THE LAW AND PEAOTIOE OF ELECTION PETITIONS, 

With an Appendix containing the Parliamentary Elections Act, 1868, the General Rules 
for the Trial of Election Petitions in England, Scotland, and Ireland, Forms of 
Petitions, &c. Second Edition. By Henry Hardcastle, of the Inner Temple, 
Barrister-at-Law. 

it \K^ tr..»j^..»i^ »: — - ..- ..» ^.:^:.,..i ».^.«-u> extremely useful, and he gives all the law and 

practice in a very small compass. In an Appendix 
IS supplied the Act and the Rules. We can 
thoroughly recommend Mr. Hardcastle 's book as a 
concise manual on the law and practice of election 
petitions." — Law Ti$nes, 



Mr. Hardcastle gives us an original treatise 
with foot notes, and he has evidently taken very 
considerable pains to make his work a reliable 

fuide. Beginning with the effect of the Election 
'etitions Act, 1868, he takes his readers step by 
step through the new procedure. His mode of 
treating the subject of 'particulars' will be found 



Now ready, Vols. I., II., & III., price 73-f. ; and Vol. IV., Pt. L, price 25, hd,, 
REPORTS OF THE DECISIONS OF THE 

JUDGES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT, 1868. 
By EDV^ARD LOUGHLIN 0»MALLEY and HENRY HARDCASTLE. 

In 8vo, price I2J., cloth, 

THE LAW OF FIXTURES, 

IN THE PRINCIPAL RELATION OF 

I^ANDLORD AND TENANT, 

AND IN ALL OTHER OR GEBfttRAL EtLATlOXS. . 

FOURTH EDITION, 
By ARCHIBALD BROWN, M.A. Edin. and Oxon., and B.C.L. Oxon., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 

new edition, and we have not space for further 
remarks on the book itself? but we may observe 
that the particular circumstances of the cases cited 
are in all instances sufficiently detailed to make the 
principle of law clear ; and though Ycry many of the 
principles given are in the very words of the judges, 
at the same time the author has not spared to deduce 
his own observations, and the treatise is commend- 
able as well for originality as for laboriousncss." 
— Law Journal, 



" The author tells us that every endeavour has 
been made to make this Edition as complete as 
bossible. We think he has been very successful. 
For mstance, the changes effected by the Bills of 
Sale Act, 1878, have l^n well indicated, and a 
new chapter has been added with reference to the 
Law of Ecclesiastical Fixtures and Dilapidations. 
The book is worthy of the success it has achieved." 
*^Law Titne^. 

"We have touched on the principal features of this 
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lilt^'BAl^THdLOMBW SHOWER'S PAHLIAMEN^Al^Y CASES.* 

In 8vo, 1876, price ^ 41., best calf binding, 

SHOWER'S CASES IN PARLIAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS 6* WRITS OF ERROR. 

FOURTH EDITION. 
CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED. 

REVISED AND EDITED BY 

RICHARD LOVELAND LOVELAND, 

OF THE INNBK TEMPLE, BARRISTER-AT-LAW ; EDITOR OF " KBLYNC's CROWN CASES," AND 
*' hall's essay ON THE RIGHTS OF THE CROWN IN THE SEASHORE." 

" Messrs. Stevens & Haynes, the successful publishers of the Reprints of Bellewe, 
Cooke, Cunningham, Brookes's New Cases, Choyce Cases in Chancery, William Kelynge 
and Kelyng*s Crown Cases, determined to issue a new or fourth Edition of Shower's Cases 
in Parliament. 

** The volume, although beautifully printed on old-fashioned Paper, in old-fashioned 
type, instead of being in the quarto, is in the more convenient octavo form, and contains 
several additional cases not to be found in any of the previous editions of the work. 

** Theae are all cases of importance, worthy of being ushered into the light <^ the 
world by Enterprising publishers. 

"Shower's Cases are models for reporters, even in oifr day. The statements of the 
case, the arguments of counsel, and the opinions of the Judges, are all clearly and ably given. 

** This new edition with an old face of these valuable reports, under the able editorship 
of R. L. Loveland, Esq., should, in the language of the advertisement, *be welcoaned by 
the profession, as well as enable the custodians of public libraries to complete or add to 
their series of English Law Reports.'*' — Canada Law JoumcU* 

BELLEWE'S CASES, T. RICHARD II. 
In 8vo, 1869, price 3/. 3^., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect' ensembl' hors les abridgments de Statham, Fitzherbert et Brooke. Per 
Richard Bellewe, de Lmcolns Inne. 1585. Reprinted from the Original 



QditSon. 

*' No puUit UbrAry in th« wodd, wh«ffe English 
law finds a place, should be without a copy of this 
edition of Bellewe."— CaM/u/a Law Jottmal. 



<i ' 



We have here z.faC'SimiU edition of Bellewe, 
and \x. is reaUy the most beautiful and admirable 
repnnt that has appeared at any time. It is a 
perfect gem of antique printing, and forms a most 
interestmg monument of our earlv legal history. 
It beloogs-to tht tame class of works as the Year 
Book «f Edward 1. and other similar works which 
have^ been ^riilt#d » our own time tinder the 
auspices of the Master of the Rolls ; but is far 
superior to any of them, and is in this respect 



higMy creditdblo to the qplrit and «auetpris«^ of 
private publishers. The work is an important link 
in our legal history ; there are no year books o# the 
reign of Kichard 11., and Bellewe supplied the only 
substitute by carefully extracting and collecting all 
the cases be could find, and he did it in the most 
convenient form — that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. * It is in fact a 
collection of cases of the rei^.of Richard II.. 
lirDanged according to their subjectain 4l|phab«tical 
6rder. It it tlierdrare,u>&e of the. most i^telli|pble 
and interesting legal memorials of the Middle 
Ages." — Law Times. 



CUNNINGHAM'S REPORTS. 

In 8vo, 1 87 1, price 3/. 3^., calf antique, 
Cunningham's (T.) Reports in K. B., 7 to 10 Geo.. II. 5 to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. 



"The instructive chapter which precedes the 
cases, entitled * A proposal for rendering the Laws 
of England clear and certain,' gives the volume a 
degree of peculiar interest, independent of the value 
of many of the reported cases. That chapter begins 
with words which ought, for the information of 
every people, to be printed in letters of gold. They 
are as follows : ' Nothing conduces more to the 



peace and prosperity of every nation than good 
laws and the due execution of them.' The history 
of the civil law is then rafHdly traced. Next a 
history is given of English Reporters, beginning 
with the reporters of the Year Books from i £dw. 
III. to 12 Hen. VIII. — beinz near aoo year»— and 
afterwards to the time of the author. "--t-CiuM^^ 
Lofw yourmal. 
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C^OYCE CASES IN CH^^NC^RY. 

♦ , . T , In Svo, 1870, price 2/. ^t^ qalf autJqMe» , . ... 

TftE HtAeiTIG^'(^ iHti fflGH COUBT -Of (HANOERT. 

With the Nature of the several Offices helonging to that Court, ^d the Reports of 
many Cases wherein Relief hath been there had, and where denyed. 

" This volume, in paper, (yt>e^ and bifidin^ (like '* Belleyvie'ft Ca$6s*'} is a fac>wnile of the antique edition. 
All who buy the one should buy the other." — Canada Law 'journal. 

In 8vo, 1872, price 3/. s^., calf antique. 1 

SIR G. COOKE'S COMMON PLEAS REPORTS 

IN THE REIGNS OF QUEEN ANNE, AND KINGS GEORGE I. and II. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre^s MSS. by Mr. Justice Nares, edited by Thomas 
ToWNSKND BUCKNILL, of the Inner Temple, Barrister-at-Law. 

" Law books nevercan die or remain long dead 
so long as Stevens and Haynes are willing to con- 
tinue them or revive them when dead. It is cer- 
tainly surprising to see with what facial accuracy 



an old volume of Reports may be produced by these 
modem publishers, whose good taste is only equalled 
by their enterprise." — Cantata Law Jottmal. 



BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo, 1873, price 4/. 4J., calf antique. 

Brooke's (Sir Robert) New Cases in the thne of Henry VIII., Edward VI., and 
Queen Mary, collected out of Brook's Abridgement, and arranged under years, 
with a table, together with March's (John) TransltUion ^Brooke's New Cases 
in the time of Henry VIII., Edward VI., and Q^een Mary, collected out of 
Brooke's Abridgement, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8vo. 1873. 

Stevens and Haynes have reprinted the two books 
in one voliwte, uniform with the preceding volumes 
of the series of Early Reports." — Canada Law 
Journal. 



"Both the original and the translation ha^ng 
long been very scarce, and the mispaging and other 
eiTors in March's translation making a new and 
corrected edition peculiarly desiraole Messrs. 



KELYNGE'S (W.) REPORTS. 

In 8vo, 1873, price 4/. 4^., calf antique, 

Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c.) from the 
3rd to the 9th year of his late Majesty King George II. , during which time Lord 
Kin|; was Chancellor, and the Itords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. 8vo. 1873. 

KELYNG'S (SIR JOHN) CROWN CASES; 

In 8vo, 1873, price 4/. 4r., calf antique, 

Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II., with Directions to Justices of the Peace, and others ; to whidh are 
added. Three Modem Cases, viz., Armstrong and Lisle, the JKxng and Plummer, 
. the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed, together with a Treatise upon the Law and Proceed- 
ings IN Cases of High Treason^ first published in 1793. The whole carefully 
revised and edited by Richard Loveland Loveland, of the Inner Temple, 
Barrister-at-Law. 

"We look upon this volume as one of the most goodservicerendered by Messrs. StevensandHayne$ 

important and valuable of the unique reprints of to the profession. . . . Should occasion arise, the 

Messrs Stevens and Haynes. Little do we know Crown prosecutor, as well as counsel for the prisoner 

of the mines of legal wealth that lie buried in the will find in this volume a complete vade mecunt^ of 

old law books. But a carefol examination, either of the law of high treason and proceedings in relation 

the reports or of the treatise embodied in the volume thereto."-- Ca#ia<^ Laiw Jo:tmal. ^ 

now before us, will give the reader some idea of the 
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In one volume, Sro, price 25X.9 doth^ 

A CONCISE TREATISE ON 

PRIVATE INTERNATIONAL JURISPRUDENCE. 

BASED ON THE DECISIONS IN THE ENGLISH COURTS. 

By JOHN ALDERSON FOOTE, 

I or ujccolnVinm, baiwistek*at-law ; chanceixok's legal medallist axd seniok whewbll scholax 

OW INTBXMATIONAL LAW CAMMtlOC;E VNIVESSITV, 1873 ; SBNIOS STUDENT IN JURISPRUDENCE 
WkMO ROMAN LAW, INXS OF COURT EXAMINATION, HILARY TERM, 1874. 



" This work iecnu to us likely to prove of ctmsiderable um to all English lawyers who have to deal with 
questions of private international law. Since the publication of Mr. Westlake's valuable treatise, twenty 
years ago, the judicial decisions of English courts bearnig upon different parts of ^is subject have greatly 
increased in number, and it is full time that thesis decisions should be examined, and that the coodnsioDS 
to be deduced from them should be systematically set forth in a treauise. Moreover, Mr. Foole has done 
this ytreW.'^—Siflicitot^ yournoL 

" Mr. Foote has done his work very well, and the book will be useful to all who have to deal with the 
class of cases in which English law alone is not sufficient to settle the question." — Saturday Review, 
March 6, x^9» 

"The author's object has been to reduce into order the mass of materials already accumulated in the 
shape of explanation and actual decision on the interesting matter of which he treats ; and to construct a 
framework of private international law, not from the dieia of jurists so much as from judicial decisions in 
English Courts which have superseded them. And it is here, in compiling and arranging in a concise 
form this valuable material, that Mr. Foote's wide rai^e of knowledge and legal acumen bear such good 
fruit. As a guide and assistant to the student of intemational.law, the whde tieatise will be invaluable : 
while a taUe of cases and a general index will enaUe him to find what he wants without trouble. — 
Standard, 

" l*he recent decisions on points of international law (and there have been a large numbersince Westlake's 
publication) have been well stated. So far as we have observed, no case of any importance has been 
omitted, and the leading cases have been fully analysed. The author does not hesitate to criticise tile 
grounds of a dec»ion when these appear to him to conflict with the proper rule of law. Most of his 

criticisms seem to us very Just On the whole we can recommend Mr. Foote's treatise as a useful 

addition to our text-books, add we expect^ it will rapidly find, its vwty inio ^e f^d^ ofi[ra^|^ing lawyers." 
-The youmalofyurisprudence and Scottish Law Magazine. 

" Mr. Foote has evidently b(>me closely in mind the needs of Students of Jurisprudence as well as those 
of the Practitioners. For both, the fact that his work is almost entirely one of Case*Iaw, will commend 
it as one useful alike in Chambeni and in Court."^Z4ner Magaxitie euui Review, 

''Mr. Foote's book will be useful to the student. One of the best points of Mr. Foote's book 

is the '.Continuous Summary,* which occupies about thirty pages, and is divided into four parts — Persons, 
Property, Acts, and Prdcedure. Mr. Foote remarks that these summaries ate not in anyway intended as 
an attempt at codification. However that may be, they are a digest which reflects high credit on the 
author's assiduity atitf capacity. They ure ' me^Ht mfc^ly to glufcle t&e student ;' but.lhey i^H lio much 
more than guide him. '^lliey will enable him to get such a grasp of the subjCct'as will ren^ef ^Atk reading 
of the text easy and fruitful."-— Z^^rw youmeiU 

**■ This boQk is well adapted to be used bctl as a text-book for ittideots and a .book of reference ibr 
ytajc\S3^%\asT\xxArt.'''^Bar Exatfdnaiion yournaL 

"This is a book w'hieh supplies the wetat which has long- been felt fbr a reaBy good tnodeni treatise on 
Private International Law adapted to the every-day requirements of the Eng^i^ PiBcthioner. The 
whole volume, although designed for the use of the practitioner, is so moderate in size — an octavo of 500 
pages oitly — and the arrangement atid development of the subject so well conceived and executed, that it 
will amply repay perusal by those whose immediate object may be :oot the 9i.GituaI decisions of a knotty 
point but the satisfactory disposal of an examination paper." — Oxford and Qatntfi^^' Unelergraduate^ 
youmal, ' • 

" Since the publication, some twenty years ago, of Mr. Westlake's Treatise, Mr. Foote's bodk Is, in 
our opinion, the best work on private international law which has appeared in the Engluh languaige. . . . 
The work is executed with much ability, and will doubtless be found of great value by all persons who 
have to consider questions on private international XAVf^-^Athemtum, 
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Third Edition, in one vol., 8vo, price , cloth, in preparation, 

A TREATISE ON HINDU LAW AND USAGE. 

By John D. XIaynb, of the laner Xemple, Barrister-at-Law. ^tfcor of "A Treatise, cm 

Damages, '» &c. ' ^ - ^ " r 

** A new work from the pen of so established an authority as Mf." Mayne cannot fail 
to be welcome to the legal profession. In his present volume the late Officiating Advocate- 
General at Madras has drawn upon the stores of his long experience in Southern India, 
and has produced a work of value alike to the practitioner at the Indian Bar, or at home, 
in appeal cases, and to the scientific jurist. 

" To all who, whether as practitioners or administrators, or as students of the science 
of iurisprudence, desire a thoughtful and suggestive work of reletience on Hindu Law 
and Usage, we heartily recommend the careful perusal of Mr. Mayne*s valuable treatise.** 
— Law Magazine and Review, 

In 8vo, 1877, price 15J., cloth, 

A DIGEST OF HINDU LAW. 

AS ADMINISTERED IN THE COURTS of the MADRAS PRESIDENCY. 

ARRANGED AND ANNOTATED 
By H. S. CUNNINGHAM, M.A., Advocate-General, Madras. 

DUTCH LAW. 

Vol. I., Royal 8vo, price 4CXf., cloth, 

VAN LEEUWEN'S COMMENTARIES ON THE ROMAN-DUTCH 

LAW. Revised and Edited with Notes in Two Volumes by C. W. Decker, 
Advocate. Translated from the original Dutch by J. G. KoTz£, LX..B., of the 
Inner Temple, Barrister-at-Law, and Chief Justice of the Transvaal. With Fac- 
simile Portrait of Decker from the Edition of 1780. 

Vol. II. is in course of preparation. 



* * 
* 



Buchanan (J.), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. 1868, 1869, 1870.73, and 74. Bound in Three Vols. Royal 8vo. 

1875, 1876, 1879, etc. 

Menzi'es^ (W.), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. Vol. I., Vol. II., Vol. III. 

Buchanan (J.), Index and Digest of Cases decided in the Supreme Court of the CAPE 
OF GOOD HOPE, reported by the late Hon. William Menzies. Compiled 
by James Buchanan, Advocate of the Supreme Court. In One Vol., royal 8vo. 

In 8vo, 1878, cloth, 

PRECEDENTS IN PLEADING: being Forms filed of Record in 

the Supreme Court of the Colony of the Cape of Good Hope. Collected and 
Arranged by James Buchanan. 

In Crown 8vo, price 31J. 6</., boards, 

THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 

HUGO GROTIUS, with Notes by Simon van Groenw^en van der Made, and 
References to Van der Keesel's Theses and Schorer's Notes, Translated by 
A. F. S. Maasdorp, B.A., of the Inner Temple, Barrister-at-Law. 

In i2mo, price 15^. nttt, boards, 

SELECT THESES ON THE UWS OF HOLLAND & ZEELAND. 

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and 
intended to supply certain defects therein, and to determine some of the. more 
celel^rated Controversies on the Law of Holland. By Dionysius Godefridus 
VAN DER. Kessel, Advocate, and Professor of the Civil and Modern Laws in the 
Universities of Leyden, Translated from the original Latin by C. A. LORENZ, 
of Lincoln's Inn, Barrister-at-Law. Second Edition, With a Biographical Notice 
of the Author by Professor J. De Wal, of Leyden* 
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THE 

Bar €)raminatiott SoutnaU 

No. 36. Price 2s. 

HILARY, 1883. 

CONTENTS:-- 

SUBJECTS OF EXAMINATION. 
EXAMINATION PAPERS, WITH ANSWERS. 

Real and Personal Property. 

Equity. 

Common Law. 

Roman Law. 
LIST OF SUCCESSFUL CANDIDATES. 
STUDENTSHIP EXAMINATION PAPERS. 

Edited by 

A. D. TYSSEN, D.C.L., M.A., 

OF THE INNER TEMPLE, BARRISTER>AT-LA.W ; AND 

W. D.. EDWARDS, LL.B., 

OF Lincoln's inn, barrister- at-law. 



*^ It is itUettded in future to publish a Number of the Journal after each Examination, 



Now published, in 8vo, price i&r. each, cloth, 

THE BAR EXAMINATION JOURNAL, VOLS. IV. &V. 

Containing the Examination Questions and Answers from Easter Term, 1878, to 
Hilary Term, 1880, and Easter Term, 1880, to Hilary Term, 1882, with List of 
Successful Candidates at each examination, Notes on the Law of Property, and a 
Synopsis of Recent Legislation of importance to Students, and other information. 

By A. D. TYSSEN and W. D. EDWARDS, Barristers-at-Law. 



Second Edition. In 8vo, price 6j., cloth, 

A SUMMARY OF JOINT STOCK COMPANIES' LAW. 

By T. EUSTACE SMITH, 

OF THE INNER TEMPLE, BARRISTBR-AT*LAW. 



" The author of this hand-book tells us that, when 
an articled student reading for the final examina- 
tion, he felt the want of such a work as that before 
us, wherein could be found the main principles of 
law relating to ioint-stock companies . . . Law 
Students may well read it ; for Mr. Smith has very 
wisely been at the pains of giving his authority for 
all his statements of the law or of practice, as applied 
to joint'Stock company business usually transacted 
in solicitor's chambers. In fact, Mr. Smith has 
by his little book offered a fresh inducement to 
students to make themselves — at all events, to some 
extent — ^acqiKiinted with company law as a separate 
branch of study." — Law Times. 



" These pages give,^ in the words of the Preface, 
'as briefly and concisely as possible, a general 
view both of the principles and practice of the law 
affecting companies.' The work is excellently 
printed, and authorities are cited ; but in no case 
IS the very langiiage of the statutes coptf d. The 
plan is good, and shows both grasp and neatness, 
and. botn amongst students andlaymeo, Mr. Smith's 
book ought to meet ti ready sale.— Z^aw Journal, 

" The book is one from which we have derived 
a lar^e amount of valuable information, and we can 
heartily and conscientiously recommend it to our 
readers." — Oxford and Cambrufge Undergrade 
uates' youmoL 
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In 8vo, Fifth Edition, price 9j., cloth, 



THE MARRIED WOMEN'S PROPERTY ACTS ; 



<i ^ 



187a, 1874, and 1882, 



^ J 



By 



With Copious and Explanatory Notes, and an Appendix of the Acts 

Relating to Married Women. 

S. WoRTHiNGTON Bromfield, M.A., Christ Church, Oxon., and the Inner 
Temple, Barrister- at -Law. Being the Fifth Kdkion of The Married Women's 
Property Acts. By the late J. R. Griffiths, B.A., Oxon., of Lincoln's Inn, 
Barrister-at-Law. 



^ " Upon the whole we are of opinion that this is the best work upon the subject which has been issued 
since the passing^ of the recent Act. Its position as a well-established manual of acknowledgted worth gives 
it at^ starting a considerable advantage over new books ; and this advantage has been well maintained by 
the intelligent treatment of the Editor." — SoHcitor's Joitmnl. 

"The notes are full, but anything rather than tedious reading, and the law contained in them is good, 
and verified by reported cases. ... A distinct feature of the work is its copious index, practically a 
summary of the marginal headings of the various paragraphs in the body of the text. Thb book is worthy 
of all success."— Z^w Magazine. 



In 8vo, price I2J., cloth, 



THE LAW OF NEGLIGENCE. 

SECOND EDITION. 

By Robert Campbell, of Lincoln's Inn, Barrister-at-Law, and Advocate 

of the Scotch Bar. 



'' No l«u an authority than the late Mr. Justice 
Willes, in his judgment in Oppenheivi v. White 
Lion Hotel Co.^ characterised Mr. Campbell's 
'Law of Negligence ' as 'i * very good book ; ' ana 
since very good books are by no means plentiful, 
when compared with the numbers of indifferent 
ones which annually issue from the press, we think 
the profession will be thankful to the author of this 



new edition brought down to date. It is indeed an 
able and scholarly treatise on a somewhat difficult 
branch of law, in the treatment of which the 
author's knowledge of Roman and Scotch Juris- 
prudence has stood him in good stead. We con- 
fidently recommend it alike to the student and the 
pract i tion er. " — Law Magazine. 



In royal 8vo, price 28j., cloth, 

AN INDEX TO TEN THOUSAND PRECEDENTS 

IN CONVEYANCING, and to common and commercial 

FORMS. Arranged in Alphabetical order with Subdivisions of an Analytical 
Nature ; together with an Appendix containing an Abstract of the Stamp Act, 1870, 
with a Sch^ule of Duties ; the Regulations relative to, and the Stamp Duties pay- 
able on, Probates of Wills, Letters of Administration, Legacies, and Successions. 
By Walter Arthur Copinger, of the Middle Temple, Barrister-at-Law. 

BIBLIOTHECA LEGUM. 



In i2mo (nearly 400 pages), price 2j-., cloth, 

A CATALOGUE OF LAW BOOKS; including aU the Reports 
in the various Courts of England, Scotland, and Ireland ; with a Supplement to 
December, 1882; By Henry G. Stevens and Robert W. Haynes, Law 
Publishers. 



In small 4to, price 2s., cloth, beautifully printed, with a large margin, for the 

special use of Librarians, 

CATALOGUE OF THE REPORTS IN THE 

VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 

BRITAIN AND IRELAND, arranged both in alpha- 
betical &• CHRONOLOGICAL ORDER. By Stevens & Haynes, 
Ixcvt) Publishers. • 
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Just published, in 8vo, price'^2j., cloth, 

CHAPTERS ON THE 

LAW RELATING TO THE COLONIES. 

To which is appended a Topical Index of Cases decided in the Privy Council. 
on Appeal from the Colonies, the Channel Islands and the Isle of Man, reported 
in Acton, Knapp, Moore, the Law Journal Reports, and the Law Reports, to* 
July, 1882. 

By CHARLES JAMES TARRING, 

OF THB IKNER TBMPLE, ESQ., BARRISTSR-AT-LAW. 

CONTENTS. 



Table of Cases Cited. 

Table of Statites Cited. 

Introductory. — Definition of a Colony. 

Chi^ter I. — The laws to which the Colonies are 

subject. 
Chapter II. — The ExecutiTe. 

Section i. — ^The Governor. 

Section 3. — The Executive Council. 
Chapter III. — ^I'he Legislative power. 

Section z. — Crown Colonies. 

Section 3. — Privileges and powen of 
colonial Legblative Assemblies. 
Chapter IV. — ^The Judiciary and Bar. 






Chapter V. — Appeals from the ColooijDB. 

Chapter VI. — Section z. — Iini>erial Statutes relating, 

to the Colonies in general. 
Section a. — Imperial Statutes relating(i 

to particular Colonies. 

Topical Index op Cases. 

Index of Topics of English Law dealt witw 

IN THE Cases. 
Index of Names of Cases. 

GENERAL INDEX. 



In 8vo, price lar. cloth, 

THE TAXATION OF COSTS IN THE 

CROWN OFFICE. 

m 

COMPRISING A COLLECTION OF 

BILLS OF COSTS IN THE VARIOUS MAHERS TAXABLE IN THAT OFFICE; 

INCLUDING 

COSTS UPON the PROSECUTION of FRAUDULENT BANKRUPTS,. 
AND ON APPEALS PROM INFERIOR COURTS; 

TOGETHER WITH 

A TABLE OF COURT FEES, 

and a scale of costs usually allowed to solictors, on the taxation- 
of costs on the crown side of the queen's bench division 

of the high court of justice. 

By FREDK. H. short, 

CHIEF CLSRK IN THE CROWN OFFICE. 

" This is decidedly a useful work on the subject of those costs which are liable to be taxed before the 
Queen's Coroner and Attorney (for which latter name that of' Solicitor ' might now well be substituted), or 
before the master of the Crown Office ; in fact, such a book is almost indispensable when preparing costs 
for taxation in the Crown Office^ or when taxing an opponent's costs. Country solicitors wdl nnd the scale 
relating to bankruptcy prosecutions of especial use, as such costs are taxed in the Crown Office. The * general 
observations ' constitute a useful feature m this manual." — Law Times. 

' ' This book contains a collection of bills of costs in the various matters taxable in the Crown Office. When 
we point out that the only scale of costs available for the use of the general body of solidtors is that pub- 
lished in Mr. Comer's book on * Crown Practice ' in 1844, we have said quite enough to prove the utility of 
the work before us. 

*'In them Mr. Short deals with | Perusals,' 'Copies for Use,' 'Affidavits,' 'Agency,' 'Correspondence,* 
'Close Copies,' ' Counsel,' ' Affidavit of Increase,' and kindred matters ; and adds some useful remarks on 
taxation of 'Costs in Bankruptcy Prosecutioxis,' ''Quo Warranto* ^ Mandamus ^ 'Indictments,' and 
' Rules.' 

'^ We have rarely seen a work of this character better executed, and we feel sure that it \^11 be thoroughly 
appreciated." — i^aw yournal. 

"The recent reviuon of the old scale of costs th the Crown Office renders the api>earance of this woric 
particularly opportune, and it cannot fail to be welcomed by practitioners.^ Mr. Short gives, in the first 

glace, a scale of costs usually allowed to solicitors on the taxation of costs in the Crown Office, and then 
ills of costs in various matters. These are well arranged and clearly ^nnttA.'*^ Solicitors? yournal. 
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In one volume, 8vo, price i6j., cloth, 
A CONCISE TREATISE ON THE 

STATUTE LAW OF THE LIMITATIONS OF ACTIONS. 

With an Appendix of Statutes, Copious References to English, Irish, and American Cases, 

and to the French Code^ and a Copious Index. 

By henry THOMAS BANNING, M.A., 

OF THE INNER TEMPLE^ BARRISTEK-AT-LAW. 

"In this work Mr. Banning has ^ppled with on€ of the most perplexing branches of our statute law. 
The law, as laid down by the judicial decisions on the various Statutes of Limitations, is given in thirty- 
three short chapters under as many headings, and each chapter treats of a sub-division of one of the mam 
branches of the subject j thus we have ten chapters devoted to real property. This arrangement entails a 
certain amount of repetition, but is not without its advantages, as the subject of each chapter is tolerably 
exhaustively treated of within the limits of a few paees. We think that in this respect the author has 
exercised a wise discretion. So far as we have tested the cases cited, the effect of the numerous decisions 
appears to be accurately given — indeed, the author has, as we are informed in the preface, ' so far as is 
consistent with due brevity, employed the ipsissima verba of the tribunal ; ' and the cases are brought 

down to a very recent date The substance of the book is satisfactory ; and we may commend it 

both to students andjpractitioners." — Solicitor^ yourtuU. 

"Mr. Banning'ii ' Concise Treatise ' justifies its title. He brings into a convenient compass a general 
view of the law as -to the limitation of actions as it exists under numerous statutes, and a digest of the 
principal reported cases relating to the subject which have arisen in the English and American courts." — 
Saturday Review. 

" Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his book a 
nmning treatise on the case-law thereon. The cases have evidently been investigated with care and 
digested with clearness and intellectuality." — Lanu yonmal. 

In 8vo, price &r., cloth, 

The TRADE MARKS REGISTRATION ACT, 1875, 

And the Rules thereunder ; THE MERCHANDISE MARKS ACT, 1862, with an 
Introductioji containing a SUMMARY OF THE LAW OF TRADE MARK61 
together with practical Notes and Instructions, and a copious Index. By 
Edward Morton Daniel, of Lincoln's Inn^ Banpster>at-Law. 

"The last of the works on this subject, that by Mr. Daniel, appears to have been very carefully done. 
Mr. Daniel's book is a satisfactory and useful guide." — T/u Engineer^ 

" This treatise contains, within moderate compass, the whole of the law, as far as practically required, 
on the subject of trade marks. The publication is opportune, the subject being one which must nearly 
concern a considerable portion of the public, and it may be recommended to all Who desire to take advan- 
tage of the protection afforded by registration under the new legislation. It is practical, and seems to be 
complete in every respect. The volume is well printed and neatly got up," — Law Times. 

■ I . I . ■ . ■ I ^1 . I ■! 1 .1 ■ - - . I I ■ ■■ « III ■ ■ ..I »- ■ I ■ I ■ ■ I ■ 

I 

In 8vo, price u., sewed, 
AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Embracing more particularly an Enuiuiation and Anafysis of the Principles of Laiv as 

applicable to Crintinals of the Highest Degree of Guilt, 

By WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, ESQ., BARRISTEJl-AT-LAW ; 

Author of "The Law of Copyright in Works of Literature and Art," "Index to 
Precedents in Conveyancing," ** On the Custody and Production of Title Deeds." 

** We can reccHnmend Mr. Copinger's book as containing the fullest collection we have seen of facts and 
quotations from eminent jurists, statistics, and general information bearing on the subject of capital 
punishments. " — Manchester Courier. 

^1^^—— I !*■» .,■■■, , II II m ■ ■——■ ■ ■ ■ II— M^*^ ^ ■■■■ ■ MIIIB^BI ■ ■■ M^pM^il !■■■■! ■■■Ill ■ ■^^^—^M— ^■^^^^^.^■^M— ^1— ^^^^^— 

In 8vo, price 3IJ. 6</., cloth, 

THE INDIAN CONTRACT ACT, No. IX., of 1872. 

TOGETHER 

WITH AN INTRODUCTION AND EXPLANATORY NOTES, TABLE OF 

CONTENTS, APPENDIX, AND INDEX. 

By H. S. CUNNINGHAM and H. H. SHEPHERD, 

BARRISTERS- AT-LAW. 
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Socood £dit|on> io 8vo, p4oe 8j., dotbj 

THE PARTITION ACTS, 1868 & 1876, 

A MANUAL OF THE LAW OF PARTITION AND OF SALE 

IN LIEU OF PARTITION. 



With the Decided^ Cases, and «n Appendix containing. Judgments and Qndnp; 

By W. GREGORY WALKER, 
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OP LINCOLN S INN, BARRISTER-AT-LAW, B.A., AUTHOR OP ' A COMPENDIUM OP THE LAW OP EXECUTORS 

AND ADMINISTRATORS." 

" This is a very good nuuiual — practical, clearly 
written, and complete. The subject lends itself 
well to the mode of treatment sudopted by Mr. 
Walker, and in his notes to the various sections he 
has caKfuUy brouffht together the cases and dis- 
cussed the dtffleulues arinng upoif the language of 
the different provisions." — Solicitors^ Journal. 

"The main body of the work is concerned only 
with the so-called Partition Acts, which are really 
Acts enabling the Court in certain cases to sub- 
stitute a sale for a partition. What these cases are 
is very well summed up or set out in the present 
•edition of this book, which is well up to date. The 



work is supplemented by a very useful selection of 
precedents of pleadings and i3ir^txs."'-'Lmw/oumaL 
"Iliis is a v%ry paiftstaking and praiseworthy 
little treatise. That such a work has now been 
published needs, in fagt, only to be announced ; 
tor, meeting as it does an andoubted reqtiicement, 
it IS sure to secure a place in the library of every 
equity practitioner. .... We are gratified to be 
able to add our assurance that the practitioner will 
find that his confidence has not been misplaced, and 
that Mr. Walker's manual, compact and inexpen- 
sive as it is, is equally exhaustive and valuable." — 
Irish Law Timts. 



In 8vo, price 21^., cloth, 
A TREATISE ON THE 

LAW AND PRACTICE RELATING TO INFANTS. 

By ARCHIBALD H. SIMPSON, M.A., 

OP Lincoln's inn, esq., barrister-at-law, and fellow of Christ's college, Cambridge. 



" Mr. Simpson's book comprises the whole of the 
law relating to infants, both as regards their per- 
sons and their property, and we have not observed 
any very important omissions. The author has 
«yidentlv expended much trouble and care upon 
his work, and has brought together, in a concise 
and convenient form, the law upon the subject down 
to the present time." — Solicitors' Jmtmah 

" Its law is uninweachable. We have detected 
no errors, and whilst the work might have been 
done more scientifically, it is, beyond all question, 
a compendium of sound legal principles. — Latv 
Times. 

'* Mr. Simpson has arranged the whole of the Law 
relating to Infants with much fulness of detail, and 
yet in comparatively little space. The result is 
due mainly to the businesslike condensation of his 
style. Fulness, however, has by no means been 
sacrificed to brevity, and, so far as we have been 



able to test it, the work omits no point of any im- 
portance, from the earliest cases to the last. In 
the essential qualities of clearness, completeness, 
and orderly arrangement it leaves nochuig to be 
desired. 

" Lawyers in doubt on any point of law or prac- 
tice will nnd the information they require, if it can 
be found at all, in Mr. Simpson's book, and a 
writer of whom this can be said may congratulate 
himself on having achieved a considerable success." 
— Law Magazine^ February, X876. 

"The reputation of 'Simpson on Infants* is 
now too perfectly established to need any enco- 
miums on our part : and we can only say that, as 
the result of our own experience, we have invariably 
found this work an exhaustive and trustworthy 
repertory of information on every question con- 
nected with the law and practice relating- to its 
subject." — Irish Law Times^ July 7, 1877. 



In 8vo, price 8j., cloth, 
THE LAW CONCERNING THE 

REGISTRATION OF BIRTHS AND DEATHS 

IN ENGLAND AND WALES, AND AT SEA. 

Being the whole Statute Law upon the subject ; tc^ether with a list of Registration Fees 
and Charges. Edited, with Copious Explanatory Notes and References, and an 
Elaborate Index, by Arthur John Flaxman, of the Middle Temple, 
Barrister-at-Law. 



** Mr. FlaxtnatCs unpretentious hut admi- 
rable little book makes the duties of all parties 
under the Act abundantly clear. . . . Lawyers 
willJUnd the book n0t only handy^ but also instruc' 
tiv€ Mnd suggestive. To registrars^ and all Persons 
engaged in the execution of the law^ the book will 
be invaluable. The index occupies thirty-five ^ges, 
and is so full that information on a minute point can 
be obtained without trouble. It is an index that 
must have cost the author much thought atid time. 
The statements of what is to be done, who may do 
it, and what must not be done^ are so clear that it 
is well-nigh impossible for any one 7vho consults 
flu book to err. Those who use Flaxman's ' Regis- 



tration of Births and Deaths will admit that our 
laudatory criticism is thoroughly merited." — Laio 
youmal. 

*' Mr. Arthur John Flaxmap, barrister-at-law, of 
the Middle Temple, has published a small work on 
' The Law concerning the Registration of Births 
and Deaths in England and Wales, and at Sea.' 
Mr. Flaxman has pursued the only possible plan, 
giving the statutes and references to cases. The 
remancable feature is the ihdex, which fills no less 
than 35 out of a total of xz2 pages. The index 
alone .would be extremely useful, and is worth the 
money asked for the work." — Law Times. 



4$ 



STEVENS 6* HAYNES, BELL YARD, TEMPLE BAR, 



SMihd Editidn, in One large Volume; 8va, price 4isi, doCh,. 

A MAGISTERIjlL AMD POUGE GUIDE: 

BEING THE STATUTE LAW, 

INCLUDING THE SESSION 43 VICT 1880. 

WITH NOTES AND REFERENCES TO THE DECIDED CASES, 

RELATING TO YHE ^ 

PROCEDURE, JURISDICTION, and DUTIES of MAGISTRATES 

AND POLICE AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY. 

With an Introduction showing the General Procedure before Magistrates 
both in Indictable and Summary Matters, as altered by the Summary 
Jurisdiction Act, 1879, together with the Rules under the said Act. 

By henry C greenwood, 

STinXDIARY MAGISTRATE FOR THE DISTRICT OF THE STAFFORDSHIRE POTTERIES ; AND 

TEMPLE C MARTIN, 

CHIEF CLERK OF THE LAMBETH POLICE COURT. 



"A second edition lias appeared of Messrs. Greenwood and Martin's valuable and 
comprehensive magisterial and police Guide, a book which Justices of the peace should take 
care to inclnde in their Libraries." — Saturday RevitUf. 

** Hence it is.that we rarely l^ht upon a work which commands our confidence, not merely 
by its research, but also by its grasp of the subject of which it treats. The volume before us 
is one of the happy few o/^this latter class, and it is on this account that the public favour will 
certainly wait upon it. We are moreover convinced that no effort has been spared by its 
authors, to render it a thoroughly efficient and trustworthy guide." — Law JaurnaL 

"Magistrates will find a valuable handbook in Messrs. Greenwood and Martin's 
' Magisterial and Police Guide,' of which a fresh Edition has just been published." — The 
Times. 

'* A very valuable introduction, treating'of proceedings before Magistrates,and largely of the 
Sammary Jurisdiction Act, is in itself a treatise which will repay perusal. We expressed our 
h^h opinion of the Guide when it first appeared, and the favourable impression then produced 
is increased by our examination of this Second Edition." — Law Times. 

" For the form of the work we have nothing but commendation. We may say we have 
here our ideal law book. It maybe said to omit nothing which it ought to contain." — 
Law Times. 

" This handsome volume aims at presenting a comprehensive magisterial handbook 
for the whole of England. The mode of arrangement seems to us excellent, and is well 
carried out." — Solicitors* Journal. 

" The Magisterial and Police Guide, by Mr. Henry Greenwood and Mr. Temple 
Martin, 'Is t model work in its conciseness, and, so far as we ha\« been able to test it, 
in completeness' Snd accuracy. // aught to be in the ha^ds of all who, as magistrcUes or 
otherwise, have authority in matters of police,'* — Daily News. 

. " Thi^ work U eminently practical ^ and supplies a- real want. It plainly and concisely 
states the taw on all points upon which Magistrates are called. upon to adjudicate, syste- 
matically arranged, so as to be easy of reference* It ought to find a place on every yustice^s 
tmble, and we cannot but think that its usefulness wilt speedily ensure for it as large a scde 
as its merits deservc^^^^Midland Counties Herald. 

** The exceedingly arduous task of collecting together all the enactments on the subject 
has been ' ably and efficiently performed, and the arrangement is so methodical and precise 
that one is able to lay a finger on a Section of an Act almost in a moment. It is wonderful 
what a mass of information is comprised in so comparatively small a space. We have much 
pleasure in r ecommending the* volume not only to our professional, but also to our 
gi^eral readers ; nothing can be more Useful to the public than an acquaintance with the 
otrtlines of magisterial jurisdictloa and iptocsdure.*' ^Sheffield Post. 
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Now published, in crown 8vo, price 45., cloth, 

A HANDBOOK OF THE 

LAW OF PARLIAMENTARY REGISTRATION. 

WITH AN APPENDIX OF STATUTES AND FULL INDEX. 
By J. R. SEAGER, Registration Agent. 



In 8vo, price 5^., cloth, post free, 

THE LAW OF 



PROMOTERS OF PUBLIC COMPANIES. 

By NEWMAN WATTS, 



the time attracted much public notice, have demon 
strated the want of some clear and concise exposi 
tion of the powers and liabilities of prodioters, and 
this task ha!s been ably performed by Mr. Newman 
Watts." — Investor's Guardian. 



OF LINCOLN S INN, BARRISTER-AT-LA\V. 

"Some recent cases in our law courts, which at ; ^ " Mr. Watts has brought together all the lead- 

ing decisions relating to promoters and directors, 
and has arranged the information in a voy satisiac' 
tonr manner, so as to readily show the rights of 
different parties and the steps which can be legally 
taken bv promoters to further interests of new com' 
panies.' — Daily Chronicle. 

In One Vol., 8vo, price 12s., cloth, 

A COMPENDIUM OF ROMAN LAW, 

J^ountielr on ti|e Jngtitutes of SujStinian ; 

TOGETHER WITH 

EXAMINATION QUESTIONS 

SET IN THE UNIVERSITY AND BAR EXAMINATIONS 

(WITH SOLUTIONS), 

AND DEFINITIONS OP LEADING TERMS IN THE WORDS 

OF THE PRINCIPAL AUTHORITIES. 

By GORDON CAMPBELL, 
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